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(20) Tenlqlive Rulinq

Gorcio v. Tri-Volley Ploslering, lnc.
Superior Court Cose No. 22CECG0059l

April 20, 2023 (Dept. 503)

Re

Heoring Dote:

Motion:

Tenlolive Rullng:

To gront.

Explonolion:

By Plointiff for Preliminory Approvql of Closs Action Settlement

1. Clqss Cerlificqtion

q. Slqndqrds

First, the court must determine whetherthe proposed closs meets the requirements
for certificotion before it con gront preliminory opprovol of the proposed settlement. An
ogreement of the poriies is not sufficient to estoblish o closs for settlement purposes.
There must be on independent ossessment by o neutrol court of evidence showing thot
q closs oction is proper. (Luckey v. Superior Court (2O14) 228 Col.App.4th 8l (rev. denied);
see olso Newberg, Newberg on Closs Acfions (T.R. Westlqw, 2OlZ) Section 7:3: "The
porties' representotion of on uncontested motion for closs certificotion does not relieve
the Court of the duty of determining whether certificotion is oppropriote.")

"Confronted with o request for settlement-only clqss certificqtion, q district court
need not inquire whether the cose, if tried, would present introctoble monogement
problems for the proposol is thot there will be no triol. But other specificotions of the rule

- those designed to protect obsentees by blocking unworronted or overbrood closs
definitions - demond undiluted, even heightened, otiention in the settlement context."
(Amchem Prods., Inc.v.Windsor (1997) 521 U.S. 591,620, internol citotion omitied.)

"Closs certificotion requires proof (l) of o sufficiently numerous, oscertoinoble
closs, (2) of o well-defined community of interest, ond (3) thot certificoiion will provide
substontiol benefits to litigonts ond the courts, i.e., thot proceeding qs q closs is superior
to other methods. ln turn, the community of interest requirement embodies three foctors:
{'l) predominont common questions of low or foct; (2) closs representotives with cloims
or defenses typicol of the closs; ond (3) closs representotives who con odequotely
represent the closs." (ln re Tobocco // Coses (2009) 46 Col.4lh 298, 31 3.)

b. Numerosily ond Ascerloinobilily

"Ascertoinobility is qchieved by defining the closs in terms of objective
chqrocteristics ond common tronsoctionql focis moking the ultimote identificqtion of
closs members possible when thqt identificotion becomes necessory. While often it is soid
thot closs members ore qscertoinoble where they moy be reodily identified without
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unreosonoble expense or time by reference io officiol records, thot stotement must be
considered in light of the purpose of the oscertoinobility requirement. Ascertoinobility is

required in order to give notice to putotive closs members os to whom the judgment in

the oction will be res judicoto." (Nicodemus v. Soint Froncis MemoriolHospifol (2016) 3
Col.App.Sth 

.l200, 
1212, internol citotions ond quote mqrks omitted.)

Here, plointiff seeks to certify o closs for the purpose of opproving the settlement
consisting of opproximotely 858 current ond former hourly, non-exempt employees of
defendqnts during ihe closs period. The number of proposed closs members thus sotisfies
the numerosity requirement. (Vosquez v. Coosf Volley Rool'ing, /nc. (E.D. Co1.2009) 670
F.Supp.2d 1114, 1 121 ["Courts hove routinely found the numerosity requirement sotisfied
when the closs comprises 40 or more members"].)

Plointiff hos submitted evidence showing ihot there qre opproximotely 858
putotive clqss members identifioble through records provided by defendqnt. This criterio
is sotisfied.

c. Communily of lnleresl

"[T]he 'community of interest requirement embodies three foctors: (l)
predominont common questions of low or foct; (2) closs representotives with cloims or
defenses typicol of the closs; ond (3) closs representotives who con odequotely
represent the closs.' " (Brinker Resfouront Corp. v. Superior Court (2012) 53 Col.4th 

,l004,

I 02.l, internol citotions omitted.)

"The focus of ihe typicolity requirement entqils inquiry os to whether ihe plointiff's
individuol circumstonces qre morkedly different or whether the legol theory upon which
the cloims ore bosed differ from thot upon which the cloims of the other closs members
will be bosed." (C/ossen v. Weller (1983) 145 Col.App.3d27,46.) "[T]he odequocy inquiry
should focus on the obilities of the closs representqtive's counsel ond the existence of
conflicts between the representotive qnd other closs members." (Coro v. Procter &
Gomble Co. (1993) l8 Col.App.4Ih 644, 669.)

Plointiff shows thot predominonce qnd community of interest ore sotisfied here.
Plointiff discusses his experience with the vorious Lobor Code violotions olleged, which
the putotive closs members experienced os well occording to plointiff ond the First

Amended Comploint. The court finds thot the cloims of plointiff Smith, the closs
representotive, would qlso be typicol of the other proposed closs members' cloims,
common questions of low ond foct predominote, ond plointiff con odequotely represent
the closs. The community of interest requirement is sotisfied.

d. Superiority of Closs Cerlificolion

The court intends to find ihot certifying the closs would be superior to ony other
ovoiloble meons of resolving the disputes between the porties. Woge qnd hour Lqbor
Code coses ore porticulorly well-suited to closs resolution becouse of the smqll omounts
of eqch employee's cloim, which mqkes it improcticol to bring woge ond hour coses on
on individuol bosis. The lorge number of proposed closs members would olso moke it
improciicol to bring the cloims seporotely. lt would be for more efficient to bring oll of
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the cloims in one oction, rother thon forcing the employees to bring their own seporote
coses. Therefore, the court intends to find thot clqss certificotion is the superior method
of resolving the cose, ond it intends io gront the request to certify the cose for the
purpose of opproving the setilement.

2. Setllemenl

o. LegolSlondords

"When, os here, o closs setilement is negotioted prior to formol closs certificotion,
there is on increosed risk ihot the nomed plointiffs ond closs counsel will breoch the
fiduciory obligotions they owe to the obsent closs members. As o result, such ogreements
must withsiond on even higher level of scrutiny for evidence of collusion or other conflicts
of interest thon is ordinorily required under Rule 23(e) before securing the court's opprovol
os foir." (Koby v. ARS Notionol Services, lnc. (9ih Cir. 201 7) 846 F.3d I 071 , 1O79.)

"[l]n the finol onolysis it is the Court thot beors the responsibility to ensure thot the
recovery represents o reosonoble compromise, given the mognitude ond opporent
merit of the cloims being releosed, discounted by the risks ond expenses of ottempting
to estoblish ond collect on those cloims by pursuing litigotion. The court hos q fiduciory
responsibility os guordions of the rights of the obsentee closs members when deciding
whether to opprove o settlement ogreement . . . The couris ore supposed to be the
guordions of the closs." (Ku/lor v. Foot Locker Refoil, lnc. (2008) 1 68 Col.App.4th 116, 129.)

"[T]o proteci the interests of qbsent closs members, the court must independently
ond objectively onolyze the evidence ond circumstonces before it in order io deiermine
whether the settlement is in the best interests of those whose cloims will be extinguished .

. . [therefore] the foctuol record must be before the . court must be sufficiently
developed." (ld. of p. l3O.) The court must be leery of o situotion where "there wos

nothing before the court to estoblish the sufficiency of closs counsel's investigotion other
thon their ossuronce ihot they hod seen whot they needed to see." (ld. of p.129.)

b. Folrness qnd Reqsonqbleness of the Selllemenl

"ln determining whether o closs seitlement is foir, odequote ond reosonoble, the
triol court should consider relevont foctors, such os 'the strength of plointiffs' cose, the risk,

expense, complexity ond likely durotion of further litigotion, the risk of mointoining closs

oction stotus through triol, the omouni offered in settlement, the extent of discovery

completed ond the stoge of the proceedings, the experience qnd views of counsel, the
presence of o governmentol porticipont, ond the reoction of the closs members to the
proposed sefilement.' The list of foctors is not exclusive ond the court is free to engoge
in o boloncing ond weighing of foctors depending on the circumstonces of eoch cose."
(Wershbo v. Appte Computer, lnc. (2001) 9l Col.App.4th 224,244-245, internol citotions

omitted, disopproved of on other grounds by Hernondezv. Restorotion Hordwore, lnc.
(2018) 4 Col.Sth 250.)

plq)intiff's counsel provides o reosoned discussion of how the vorious cloims

osserted in the comploint were volued, supported by onolysis from on expert hired by
counsel. Counsel olso discusses the strengths ond weoknesses of those cloims, ond
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exploins the exient to which the cloims were discounted to reoch the reolistic potentiol
recovery. Defendont's totol reqlistic exposure is $,l,678,311.67. The $1,200,000 settlement
represents 74% of the moximum reolistic recovery. The court intends to preliminorily find
this to be o foir ond reosonoble settlement.

c. ProPosed Clcrss Nollce

The proposed notice will provide the closs members with informqtion regording
their time to opt out or object, the noture ond omount of the settlement, the qmount to
be received by the closs member, the impoct on closs members if they do not opt out,
the omount of ottorney's fees qnd costs, ond the service oword to the nomed clqss

representotive. Therefore, ihe court intends to find thqt the proposed closs notice is

odequote.

3. Allorney's Fees ond Cosls

Plointiff 's counsel seeks up to $416,666.67 in ottorney's fees, which is 1/3% of the
totol gross settlement, plus costs of up to $20,000 (currently $1 

.|,765.,l2). 
Plointiff 's counsel

contends thot the requested ottorney's fees ore reosonoble ond wellwithin the ronge of
fees thot hove been opproved by other courls in closs octions, which frequently opprove
fees bosed on o percentoge of the common fund. (City & County of Son Froncisco v.

Sweef {1995) 12 Col.4th lO5, ll0-ll; Quinn v. Stofe (1975) l5 Col.3d 162, 168; see olso

Apple Computer, lnc. v. Superior Courf (2005) 126 Col.App.4th 1253, 1270; Leoloo v.

Beneficiol Cotif ornio, lnc. 12000) 82 Col.App.4th 19,26.)

However, while it is true thot courts hove found fee owords bosed on o
percentoge of the common fund ore reosonoble, the Colifornio Supreme Court hos olso

found thol tfre triol court hos discretion to conduct o lodesior "cross-check" to double
check the reosonobleness of the requested fees. (Lof fitte v. Robert Holf lntern. lnc. (2O16)

I Col.Sth 480,503-504 [olthough closs counsel moy obtoin fees bosed on o percentoge
of the closs settlement, courts moy olso perform o lodestor cross-check to ensure thot the
fees ore reosonoble in light of the number of hours worked ond the ottorneys' reosonoble
hourly rotesl.)

Here, plointiff's counsel hos not provided ony evidence of the hours worked on

the cose or the tosks performed to ollow the court to determine whether the requested
omount of fees is reosonoble. Nor does counsel stote their billing rotes. However,

inosmuch os the percentoge is in the bollpork, the lodestor check con be done of the

iime of finol opprovol. The court intends to preliminorily opprove the request, but counsel

sholl submit o fully supported lodestor onolysis with the finol opprovol motion.

4. Pqymenl lo Clqss Represenlqlive

The motion seeks preliminory opprovol of q $2,500 "enhqncement poyment" to

the nqmed plointiff/closs representotive. This is within the ronge of whot is commonly
opproved. However, with the finol opprovol motion plointiff will hove to submit o more

deioiled declqrotion describing the time spend ond services provided in support of the

closs cloims.
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5. Poymenl lo Closs Admlnlslrolor

The settlement provides thot the closs odministrotor would be poid up to $20,000,
though the estimoted cost is currently estimoted to be $12,000. The court intends to
preliminorily find thqt $12,000 is reosonoble, ond it is supported by o quote from the
selected odministrotor. With the finol opprovol motion plointiff sholl submit o declorotion
from the odministrotor of the finol cost.

Pursuont to Colifornio Rules of Court, rule 3.1312(o), ond Code of Civil Procedure
section 10,l9.5, subdivision (o), no furtherwritten order is necessory. The minute order
odopting this tentotive ruling will serve os the order of the court ond service by the clerk
will constitute notice of the order.

Ienlolive Ruling
lssued By: on 4l',7

(Judge's initiols) (Dote)
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