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BIBIYAN LAW GROUP, P.C.

David D. Bibiyan (SBN 287811)
david@tomorrowlaw.com

Vcdang J. Patcl (SBN 328647)
vedang@lomorrowlaw.com

Tona Levin (SBN 294657)
iona@lomorrowlaw.com

8484 Wilshirc Boulcvard, Suitc 500
Beverly Hills, California 90211

Tel: (310) 438-5555; Fax: (310) 300-1705

Attorncys for Plaintiff, GABRIEL PASTRANA,

on behalf of himsclf and all others similarly situated

and aggricved

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN BERNARDINO

GABRIEL PASTRANA, on bchalf of himsclf
and all others similarly situated and aggrieved,

Plaintiff,
V.

NATIONAL SIGN & MARKETING
CORPORATION, a California corporation;
JOHN J. KANE, an individual; and DOES 1
through 100, inclusive,

Decfendants.,

This Court, having considered the Motion of plaintiff GABRIEL PASTRANA (“Plaintiff™)
for Prcliminary Approval of the Class and Representative Action Scttlement and Provisional Class
Certification for Scttlement Purposcs Only (“Motion for Prcliminary Approval”), the Declarations
of David D. Bibiyan, Vcdang J. Patcl, Plaintiff, and Jodcy Lawrence, Class and PAGA Scttlecment
Agreement (the “Scttiement Agreement”), the Notice of Proposed Class Action Scttlement and Date

for Final Approval Hearing (“Class Notice™), and othcr documents submitted in support of the

l

Pg38/138

FILED ,
SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN BERNARDINO
SAN BERNARD(::0 DISTRICT

FEB 2 8 2023

7,
BY i ~
JESSICA ALES,EEPUTY

CASE NO.: CIVSB2118749

[Assigned for all purposcs to the Hon. David
Cohn in Dept. §-26]

[PREOPOSEDTORDER GRANTING
PRELIMINARY APPROVAL OF CLASS
AND REPRESENTATIVE ACTION
SETTLEMENT AND CERTIFYING
CLASS FOR SETTLEMENT PURPOSES
ONLY

[PROPOSED] ORDER GRANTING PRELIMINARY APPROVAL OF CLASS AND REPRESENTATIVE
ACTION SETTLEMENT
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1 {| Motion for Prcliminary Approval, hercby ORDERS, ADJUDGES AND DECREES THAT:

2 L. The definitions sct out in the Scttlement Agreement are incorporatcd by rcference
3 |l into this Order; all terms defined thercin shall have the same mcaning in this Order.

4 2. The Court certifics the following scttlement class (“Scttlement Class” or “Scttlement
5 || Class Members) for the purposc of scttlement only: all current and former non-cxempt cmployces
6 |l of defendants National Sign & Marketing Corporation and John Kanc (collcetively, “Defendants™),
7 || cmployed in California at any time during the period from July 2, 2017 through Prcliminary
8 || Approval, unless modificd pursuant to the Scttlement Agreement (“Class Period™).

9 3. The Court prcliminarily appoints named plaintiff Gabricl Pastrana as Class
10 || Representative, and David D. Bibiyan of Bibiyan Law Group, P.C., as Class Counscl.

11 4. The Court preliminarily approves the proposed class scttlement upon the terms and
12 || conditions sct forth in the Scttlement Agreement. The Court finds, on a prcliminary basis, that the
13 || scttiement appears to be within the range of reasonableness of scttlement that could ultimatcly be
14 || given final approval by the Court. It appcars to the Court on a prcliminary basis that the scttlement
15 || amount is fair, adcquate and rcasonablc as to all potential class members when balanced against the
16 || probable outcome of further litigation rclating to liability and damages issucs. It further appears that
17 || extensive and costly investigation and rescarch has been conducted such that counsel for the partics
18 || at this time arc rcasonably ablc to cvaluate their respective positions. It further appears to the Court
19 || that the scttlement at this time will avoid substantial additional costs to all partics, as well as the
20 || delay and risks that would be presented by the further prosccution of the Action. It furthcr appcars
21 || that the scttlement has been reached as the result of intcnsive, non-collusive and arms-length
22 || ncgotiations utilizing an cxperienced third-party ncutral.

23 5. The Court approves, as to form and content, the Class Noticc that has been submitted
24 || herewith.

25 6. The Court dircets the mailing of the Class Notice by first-class mail to the Class
26 || Mcmbers in accordance with the procedures st forth in the Scttlement Agreement. The Court finds
27 || that disscmination of the Class Notice sct forth in the Scttlement Agreement complics with the

28 || requircments of law and appcars to be the best notice practicable under the circumstances.
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7. The Court hereby preliminarily approves the definition and disposition of the Gross
Scttlement Amount of $825,000.00, which is inclusive of: attorneys’ fees of up to thirty-five percent
(35%) of the Gross Sctilement Amount, which, if not cscalated pursuant to the Scttlement
Agrcement, amounts to $288,750.00, in addition to actual costs incurred of up to $25,000.00; service
award of up to $7,500.00 to Plaintiff; costs of scttlement administration of no morc than $6,995.00
and Privatc Attorncys’ General Act of 2004 (“PAGA™) penaltics in thc amount of $20,000.00, of
which $15,000.00 (75%) will be paid to the Labor and Workforce Development Ageney (“LWDA™)
and $5,000.00 to “Aggricved Employces,” defined as all current and former non-cxempt cmployccs
of Defendants cmployed in California at any time during the period from July 1, 2020 through the
cnd of the Class Period (“PAGA Period™).

8. The Gross Scttlement Amount cxpressly cxcludes Employcr Taxcs, which will be
paid scparatcly and apart by Defendants on the wages portion of the Gross Scttlement Amount.

9. Decfendants shall pay the Gross Scttlement Amount and the amounts nccessary o
fully pay Defendants’ sharc of payroll taxcs by transmitting the funds to thc Scttlcment
Administrator within 60 days aftcr the Court’s final approval of the Scttlement and cxhaustion of
any appcal, or 18 months after August 18, 2022 if the Court has finally approved the Scttlement and
appcals have been exhausted, whichever is later.

10. Class Member’s “Workweek” shall mean any week during which a Class Mcmber
worked for Defendants for at least onc day, during the Class Period, bascd on hirc datcs, termination
datcs (as applicablc), and rc-hirc dates (as applicablc).

11 The Gross Scttlement Amount is bascd on Defendants’ represcntation that there arc
no morc than 15,000 Workwecks worked during the Class Pcriod. If the actual number of
Workwecks during Class Members during the Class Period increascs by more than 10%, or 1,500
Workweeks, then, at the sole discrction of Defendants: (1) the Gross Scttlement Amount shall be
incrcased proportionally for any cxccss incrcasc in the total number of Workwecks during the Class
Period; or (2) Defendants may end the Class Period on the date that the Workwecks reaches 16,500,
to avoid paying any pro rata incrcasc. Thus, for cxample, should the number of Workwecks during

the Class Period incrcasc by 11%, or 1,650 Workwecks, and should Dcfendants choose option
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1 || numbet (1) above to increasc the Gross Sctilement Amount, then the Gross Scttlement Amount shall
2 Il be increased by 1%, or $8,250.00, for an incrcased Gross Scttlement Amount of $833,250.00.

3 12. The Court deems Phocnix Scttlement Administrators (“Scttlement Administrator” or
4 || “Phocnix™), the Scttlement Administrator, and payment of administrative costs, not to cxcced
5 || $6,995.00 out of the Gross Scttlement Amount for scrvices to be rendered by Phocnix on behalf of
6 || the class.

7 13. The Scttlement Administrator shall preparc and submit to Class Counscl and
8 || Defendants’ Counsel a declaration attesting to the completion of the noticc process as sct forth in
9 || the Scttlement Agreement, including the number of attcmpts to obtain valid mailing addresses for
10 || and re-sending of any returncd Class Notices, as well as the identitics, number of and copics of all
11 || opt-outs and objcctions reecived.

12 14, The Court dircets Defendants to, within fiftcen (15) busincss days of this Order,
13 || provide the Scttlement Administrator with the “Class Data” for Scttlement Class Members. The
14 || Class Data mcans Class Mcmber identifying information in Defendants’ posscssion including the
15 || Class Member’s name, last-known mailing address, Social Sceurity number, hire datcs, termination
16 || dates (as applicable), and rc-hirc dates (as applicablc), and number of Class Pcriod Workwecks and
17 || PAGA Pay Pcriods.

18 15. Because Social Sccurity Numbers arc included in the Class List, the Scttlement
19 || Administrator shall maintain the Class Data in confidence and shall only access and usc the list to
20 || administer the scttlement in conformity with the Court’s orders.

21 16. Using best cfforts to perform as soon as possible, and in no cvent later than fourtcen
22 || (14) calendar days after receiving the Class Data, thc Administrator will send to all Class Mcmbers
23 || identified in the Class Data, via first-class United States Postal Service (“USPS™) mail, the Class
24 || Notice with Spanish translation substantially in the form attached to this Agrecment as Exhibit A.
25 || The Class Notice shall includc an cstimatc of the dollar amounts of any Individual Class Payment
26 || and/or Individual PAGA Payment payable to the Class Member, and the number of Workwecks and
27 || PAGA Pay Periods (if applicable) uscd to calculatc these amounts. Before mailing Class Notices,

28 || the Administrator shall updatc Class Mcmber addresscs using the National Change of Address
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1 || databasc.

2 17. “Responsc Deadline” means forty-five (45) calendar days after the Administrator
3 || mails Notice to Class Mcembers and Aggricved Employecs, and shall be the last date on which Class
4 || Mcmbers may: (a) fax, cmail, or mail Requests for Exclusion from the Scttlement, or (b) fax, cmail,
5 || or mail his or her objection to the Scttlement. Class Members to whom Class Notice is resent after
6 || having been returned undcliverable to the Administrator shall have an additional fourtcen (14)
7 || calendar days beyond the Responsce Decadlinc has cxpircd.

8 18. Class Mcmbers who wish to cxclude themsclves (opt-out of) the Class Scttlement
9 || must scnd the Administrator, by mail, a signed written Request for Exclusion not later than forty-
10 || five (45) calendar days after the Administrator mails the Class Notice (plus an additional fourtcen
11 || (14) calendar days for Class Members whose Class Notice is re-mailed). A Request for Exclusion
12 | is a letter from a Class Mcmber or his/her representative that rcasonably communicatcs the Class
13 || Member's clection to be cxcluded from the Scttlement and includes the Class Mcembet’s namc,
14 || address and cmail address or telephone number.

15 19. Any Scttlement Class Member who docs not opt out of the Scttlement by submitting
16 || a timely and valid Request for Exclusion will be bound by all terms of the Secttlement, including
17 || thosc pertaining to the Released Claims, as well as any Judgment that may be cntered by the Court
18 || if Final Order Approving Scttlement is granted.

15 20. Only Participating Class Mcmbers may objcct to the class action components of the
20 || Settlement and/or this Agrecment, including contesting the faimecss of the Scttlement, and/or
21 || amounts requested for the Class Counscl Fees Payment, Class Counscl Litigation Expcnses Payment
22 || and/or Class Representative Service Payment.

23 21. Participating Class Members may send written objcctions to the Administrator, by
24 || mail. In the alternative, Participating Class Members may appcar in Court (or hirc an attorncy to
25 || appear in Court) to present verbal objections at the Final Approval Hearing. A Participating Class
26 || Member who clects to send a written objection to the Administrator must do so not later than forty-
27 || five (45) calendar days after the Administrator’s mailing of the Class Notice (plus an additional

28 || fourteen (14) calendar days for Class Members whosc Class Notice was re-mailed).
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1 22. Participating Class Membcrs may (though arc not rcquired to) appcar at the Final
2 || Fairness and Approval hearing, cither in person or through the objcctor’s own counscl.

3 23. If a Class Mcmber submits both an Objcction and a Request for Exclusion, the
4 || Request for Exclusion will control and the Objcction will be void.

5 24, All papers filed in support of final approval, including supporting documents for
6 || attorncys® fees and costs, shall be filed by #.Q/L v /

7 25. A Final Faimcss and Approval Hcaring shall be held with the Court on
8 / / A 7, 7 at /0:090 _m in Department 8-26 of the above-cntitled Court to

9 || determine: (1) whether the proposcd scttlement is fair, rcasonablc and adcquatc, and should be
10 || finally approved by the Court; (2) the amount of attorncys’ fces and costs to be awarded to Class
11 || Counscl; (3) the amount of service award to the Class Representative; (4) the amount to be paid to
12 || the Scttlement Administrator; and (5) thc amount to be apportioncd to PAGA and/or paid to the
13 || LWDA and Aggricved Employecs.

14 26. Within fourtcen (14) calendar days after Defendants fund the Gross Sctilement
15 || Amount, the Administrator will mail checks for all Individual Class Payments, all Individual PAGA
16 || Payments, the LWDA PAGA Payment, the Administration Expenscs Payment, the Class Counscl
17 || Eces Payment, the Class Counscl Litigation Expcnscs Payment, and the Class Representative
18 || Service Payment. Disburscment of the Class Counscl Fces Payment, the Class Counscl Litigation
19 || Expenses Payment and the Class Representative Service Payment shall not preccde disbursement
20 || of Individual Class Payments and Individual PAGA Payments.

21 27. Any checks issucd by the Scttlement Administrator to Class Members will be
22 || negotiable for onc-hundred cighty (180) calcndar days. After onc-hundred cighty (180) calendar
23 || days from the date of mailing, the checks shall become null and void. Funds associatcd with
24 || cancelled checks will be donated to Legal Aid at Work for usc in San Bernardino County.

25 28. In the cvent the scttlement docs not become cffective in accordance with the terms
26 || of the Scttlement, or the scttlement is not finally approved, or is terminated, canccllcd or fails to
27 I become cffective for any rcason, this Order shall be rendered null and void and shall be vacated,

28 || and the partics shall revert to their respective positions as of the entry of the Scttlement Agreement.
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2||[IT IS SO ORDERED.

4 | Datcd: 02/9\Q/ﬂ7 v | ,(,{

mg?:ﬁthc Supcrior Court
DAVID CUHN
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