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BIBIYAN LAW GROUP, P.C
David D. Bibiyan, Esq. (S}éN 287811)
david@tomorrow. law. C

Jeffrey Klein (SBN 297?96)
!ejf@romon'owlaw co

Tego Aviles (SBN 315533)
diggo@itomorrowlaw.c

8484 Wilshire Boulevard Suite 500
Beverly Hills, California 90211
Telep hone g 110) 438-5535
Facsmn]e (310)300-1705

Attorneys for Plaintiff, ANGEL MARTINEZ GUZMAN,
on behalf of himself and all others similarly situated,

SUPERIOR COURT OF THE STATE OF CALIFORNiA
FOR THE COUNTY OF 1.OS ANGELES — SPRING STREET COURTHOUSE

ANGEL MARTINEZ GUZMAN, an individual| CASE NO.: 20STCV{04683
and on behalf of all others similarly sitnated,
o CLASS ACTION

Plamuff, [Assigned for all purposes to the Hon. Amy
v. D). Hogue in Dept. 7]
FRESHCO PAINTERS INC., a California JOINT STIFULATION RE: CLASS
corporation; and DOES 1 through 100, Ao aE pr S ENTATIVE
inclusive, -

ACTION FILED: Februoary 5, 2021
Defendants. TRIAL DATE: Nene set

This Joint Stipulation re: Class Action and Representative Aciion Settlement
(“Settlement™ or “Agreement” or “Settlement Agreement”) is made by and between plaintiff
ANGEL MARTINEZ GUZMAN (“Plaintiff} individuatly and on behalf of the Settlement Class,
as defined below, on the one hand; and defendant FRESHCO PAINTERS, INC. (“Defendant™),
omn the other hand; in the lawsuit emtitled Guzman v. Freshco Painters, Inc. et al. filed in Los
Angeles County Superior Court, Case No. 20STCV04683 f{the “Action”). Plaintiff anci
Defendant shall be, at times, collectively referred to as the “Parties.” This Agreement is infended
by the Parties to fully, finally, and forever resolve, discharge and setile the claims as set forth
herein, based ﬁpon and subject to the terms and conditions of this Agreement.
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1. DEFINITIONS

A, “Action” means Guzman v. Freshco Painters, Inc. et al. filed in Los Angeles
County Superior Court, Case No. 20STCV04683.

B. “Aggrieved Employees” means Class Members working for Defendant during
ihe PAGA Period as non-exempt, hourly-paid eraployees.

C. “Class Counsel” means: David D. Bibiyan, Jeffrey D. Klein, and Diego Aviles
of Bibiyan Law Group, P.C. The term “Class Counsel” shall be used synonymously with the
term “Plaintiff’s Counsel.”

D. “Class Period” means the period from February 5, 2017 through November 39,
2021.

- E “Court” means the Superior Court of the State of California for the County of
Los Angeles.

F. “Final Approval Date” means the later of: (1) the date the Court signs an Order
granting final approval of this Settlement {*Final Approval™) and Judgment; (2) if there is an
objector, 60 days from the date the Final Approval and Judgment; or (3) to the extent any appeals
have been filed, the date on which they have been resolved or exhausted,

G. “Defendant” means Freshco Painters, Inc.

B. “Employer Taxes” means employer-funded taxes and contributions imposed on
the wage portions of the Individual Settlement Payments under the Federal msurance
Coniributions Act, the Federal Unemployment Tax Act, and any similar state and federal taxes
and contributions required of employers, such as for unemployment insurance.

L “General Release” means the general release of claims by Plaintiff, which is in
addition fo Plaintiff’s limited release of claims as a Participating Clase Member.

d. “Gross Setflement Amount” means a non-reversionary fimd in the sum of One
Hundred Seventy-Five Thousand Dollars and Zero Cenits ($175,000.00)," which shall be paid by
Defendant, from which all payments for the Individual Settlement Payments to Participating

Class Members and the Court-approved amounts for attomeys’ fees and reimbursement of

! As the same may be increased in accordance with Paragraph 16, below.
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litigation costs and expenses to Class Counsel, Settiement Administration Costs, the Service
Award, the PAGA Payment, and the LWDA Payment shall be paid. It expressly excludes
Employer Taxes, which shall be paid by Defendant separate and apart from the Gross Settlement
Amount. |

K. “Individual PAGA Payment” means a payment made to an Aggrieved
Employes of his or her share of the PAGA Payment, which may be in addition to his or her
Individual Settlement Share. '

L. “Individual Settlement Paymeni” means a payment to a Participating Class
Member of his or her net share of the Net Settlement Amount.

M.  “Individual Settlement Share” means the gross amount of the Net Settlement
Amount that a Settlement Class Member is eligible to receive based on the number of shifts that
he or she worked as a Settlement Class Member during the Class Period if he or she does not
submit a tinsely and valid Request for Exclusion. -

N. “LWDA Payment” means the payment to the State of Caiifomiz Labor and
Workforce Development Agency (“L'WDA™) for its seventy-five percemnt {(75%) share of the Total
amount allocated toward penalties under the PAGA all of which is to be paid from the Gross

Settlernent Amount. The Parties have agreed that Ten Thousand Dollars and Zero Cents

| ($10,000.00) shall be allocated toward PAGA penaliies, of which Seven Thousand Five Hundred

Dollars and Zero Cents ($7,500.00) will be paid to the LWDA (7e., the LWDA Payment) and
Two Thousand, Five Hundred Doilars and Zero Cents ($2,500.00) will be paid to Aggrieved
Employees on a pro rata basis based on the shifts worked in the PAGA Period, as further set owt
herem.

0. “Net Settlement Amount” means the portion of the Gross Settlement Amount
that is available for distribution to the Parﬁiciﬁaﬁn g Class Members after deductions for the Court-
approved allocations for Settlement Administration Costs, a Service Award to Plaintiff, an award
of attorneys® fees, reimbursement of litigation costs and expenses to Class Counsel, the LWDA
Payment, and the PAGA Payment.
i1t
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P “Operative Complaint™ or “Comﬁlaint” means the Complaint that was filed
with the Court on February 5, 2021. |

Q. : “PAGA Payment is the $2,500 payment payable to Aggrieved Emplovees, which
would be in addition to their Individual Settlement Share so long as they do nict opt out of the
Settlement. |

R. “PAGA Period” means the period from February 3, 2020, through November 30,
2021. | | |

S. “Participating Class Members” means all Settlement Class Members who do
not submit a timely and valid Request for Exclusion.

T. "Participating Individual Seitiement Share” means ﬂle gross amount of the Net
Settlement Amount that a Participating Class Member is eligible to receive based on the mumber
of Workweeks that he or she worked as a Settlement Class Member during the Class Peried once
all opi-outs have been factora(‘i in, excluding any Individual PAGA Payment to which he or she
may be entitled if he or she is also an Aggricved Employee. '

. “leﬁﬂ”, “Named Plaintiff” or “Class Representative” shall refer to
Plaintiff Angel Martinez Guzman.

V. “Preliminary Approval Date” means the date on which the Court enters an
Order granting preliminarj-r approval of the Settlement.

W.  “Released Parties” shall mean Defendant and each of its past, present, and future
respective subsidiaries, dba’s, affiliates, parents, insurers and reinsurers, and co:rﬁpany—sponsored
employee benefit plans of any nature and their successors and predecessors in interest, including
ail of their officers, directors, shareholders, employees, agents, principals, heirs, representatives,
accountants, anditors, consultants, attorneys, administrators, fiduciaries, trustees, and agents.

X. “Response Deadline” means the deadline for Settlement Class Members to mail
any Requests for Exclusion or objections to the Seitlement Adminisirator, which is forty-five
(45) calendar days from the date that the Class Notice is first mailed in English and Spanish by
the Settlement Administrator, unless a Class Member’s notice is re-mailed. In such an insiance,
the Class Member shall have fifteen (15) days from the re-mailing, or forty-five (45) days from
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the date of the initial mailing, whichever is later, in which to postmark a Request for Exclusion
or Objection. The date of the ﬁostmark éhall be the exclusive means for determining whether
Request for Exclusion, objection, or Work Shifts Dispute was submitted by the Response
Doadline.

Y. | “Request for Exclusion” means a wrilten request to be excluded from the
Settiement Class pursuant to Section 9.C below.

Z. “S‘ervice Award” means monetary amounts to be paid to Plaintiff of up to Seven
Thousand, Five Hundred Dollars and Zerc Cents ($7,500.00), which subject to Court approval,
will be paid out of the Gross Settlement Amount. |

AA. “Settlement Administration Costs” means all costs incurred by the Scttlement
Administrator in -administration of the Settlement, including, but not iimited to, translating the
Class Notice to Spanish, the distribution of the Class Notice to the Settlement Class in English
and Spanish, calculating Individual Settlement Shares, Individual Setilement Payments, and
Individual PAGA Payments, as well as associated taxes and withholdings, providing
declarations, generating Individual Settlement Payment checks and related tax reporting forms,
doing administrative work related to unclaimed checks, transmitting payment to Class Counsel
for the Court-approved amounts for attorneys’ fees and reimbursement of litigation costs and:
expenses, to Plaintiff for his Service Award, and to the LWDA for the LWDA Payment,
providing weekly reports of opt-outs, objections and related information, and any other actions
of the Settlement Administrator as set forth in this Agreement, all pursuant to the terms of this
Agreement. The Setilement Adminisiration Costs are estimated not to exceed $3,000. If the actual
amount of the Settlement Administration Cosis is less than $5,000, the difference between $5.000
and the acitual Settlement Administration Costs shall be a pait of the Net Settlement Amount. If
the Settlement Administration Costs exceed $5,000, then such excess will be paid solely from
the Gross Settlement Amount and Defendant will not be responsible for paying any additional
funds in order to pay these additional costs.

/17
111
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BB. “Setilement Administrator” means the Third-Party Administrator mutually
agreed upon by the Parties that will be responsible for the administration of the Settlement
including, without limitation, translating the Class Notice in Spanish, the distribuiion of the
Individual Settlement Payments to be made by Defendant from the Gross Ssttlement Amount
and related matters under this Agreement.

CC. “Setilement Class” or “Settlement Class Members” means all persons currently
or formerly employed by Defendant, as non-exempt, hourly-paid employees in the State of
California during the Class Period.

_ DD.. “Weekly Pay Periods” means the number of weekly pay periods that a
Settlement Class Member was employed by Defendant in a non-exempt, hourly position during
the Class Period, based on hire dates, re-hire dates, and termination dates. If a Settlement Class
Member disputes his/her Individual Settlement Share, it shall be termed a “Weekly Pay Period
Disﬁmte.”

2.  BACKGROUND

A, On February 3 2021, Plaintiff filed with the TWDA and served on Defendant a
notice vwnder Labor Code section 2699.3 (the “PAGA Notice™) stating he intended to serve as a
proxy of the LWDA torecover ¢ivil penalties for aggrieved employees in connection with various
L.abor Code violations,

B. Plaintiff filed a putative wage-and-hour class action and representative action
complaint against Defendant on February 5, 2021, Plaintiff alleges that during the Class Period,
with respect to Plaintiff and the Settlement Class Members, Defendant, infer alia, failed to pay
the Settlement Class Members’ overtime wages and minimum wages for all hours worked and/or
recorded; failed to provide compliant meal and rest perieds and associated premium payments;
failed to issue compliant and accurate itemized wage statements; failed to timely pay all wages
due and owing at the time of termination or resignation; failed to indernnify worle-related
expenses; and engaged unfair competition based on the alleged Labor Code viclations.

1
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C. Thereatter, the Parties agreed to exchange informal discovery and attend an early
mediation, in which Plaintiff was provided with, among other things: (1) approximately 25% of
the time and payroll records for 57 of 67 Class Members; (2) the number of workweeks in the
Class Period, separated smployees in the relevant time period for waiting time penaities, and the
number of workweeks and Class Members in the relevant time period for wage statement
violations, as Weil as the average rate of pay for Class Members; (3} all documents concerning
Plaintiff; (4) ﬁefendant’s Employees Handbook; and (5) employee reimbursement invoices.

I, On October 1, 2021, the Parties participated in a full-day mediation before Nikki
Toit, Esq. a well-regarded mediator experienced in mediating complex labor and employment
matters. With the aid of Ms. Tolt’s evaluation, the Parties reached the Settlement to tesolve the
Action.

E. Class Counsel has conducted significant investigation of the law and facts relating
to the claims asserted in the Action and the PAGA Notice and has conclude‘d that that the
Settiement set forth hersin is fair, reasonable, adequate, and in the best interests of the Setifement
Class, taking into account the sharply contested issues involved, the expense and time necessary
to hitigate the Action through trial and any appeals, the risks and costs of further litigation of the
Action, the risk of an adverse outcome, ;she uncertainties of complex litigation, the information
learned through informal discovery regarding Plaintiffs allegations, and the substantial benefits
to be received by the Settlemeni Class Membérs.

¥F. Defendant has concluded that, because of ths substantial expense of defending
against the Action, the length of time necessary to resolve the issucs presented hersin, the
inconvenience involved, and the concomitant disruption to its business operations, it is in its best
mterest to accept the terms of this Agreement. Defendant denies each of the allegations and
claims asserted against it in the Action and the PAGA Notice. However, Defendant novertheless
desires to setile the Action for the purpose of avoiding the burden, expense and uncertainty of
continuing litigation and for the purpose of putting to rest the coniroversies engendered by the
Action.

1
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G.  This Ag:eément is niended to and does effectuate the fufl, final, and complste
resolution of all Clasé Released Claims of Plaintiff and Participating Class Members, and all
PAGA Released Claims of Plaintiff and, to the extent permitted by law, of the State of California
and Aggrieved Employees.

3. JURISBICTION

The Court has jurisdiction over the Parties and the subject matter of the Action. The
Action includes claims that, if proven, would avthorize the Cowt to grant relief pursuant to the
applicable statutes. After the Court has granted Final Approval of the Setilement and entered
judgment, the Court shall retain jurisdiction over the Parties to enforce the terms of the judgment
pursuant to California Rule of Court, rule 3.769, subdivision {h).

4. STIPULATION OF CLASS CERTIFICATION

The Parties stipulate to the certification of the Seftlement Class under this Agreement for

purposes of settlement only. ¥ the Court does not grant Preliminary and Final Approval of the

Class Action Settlement, the parties will not stipulate to a Class Cerlification.

5. MOTION FOR PRELIMINARY APPROVAL AND PROOF OF
FINANCIAL STRAIN |
The Parties agree that Defendants have provided Plaintiff’ with financial records,
including three years of tax retumns that were analyzed by an mdependent forensic accountant
chosen by Plaintiff, that reflect Defendant’s coatention that their financial condition canmot
withstanding a larger Gross Setilement Amount to resolve this Action in the form of the payment
plan set forth herein, which Plaintiff agrees to represent to the Court for the purpose of achieving
approval. To that end, Plaintiff will move for an order granting preliminary approval of the
Settlement, approving and directing the mailing of the proposed Notice of Class Action
Seﬂement {“Class Notice”) attached hereio - as Exhibit “A”, conditionally certifying the
Settlement Class for settlement purposes only, and approving the deadlines proposed by the
Parties for the submission of Requests for Exclusion, Weekly Pay Period Disputes, and
Objections, the papers in support of Final Approval of the Settlement, and any responses to
Objections or oppasiﬁon papers o the Motion for F inal Approval.
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6. STATEMENT OF NO ADMISSION

Defendant denies any wrongdoing of any sort and further denies any iiability to Plaintiff
and the Settlement Class with respect to any claims or allegations asserted in the Action and the
PAGA Notice. This Agreement shall not be deemed an admission by Defendant of any claims
or allégations asserted in the Action or the PAGA Notice. Except as set forth eisewhere herein,
in the event that this Agreement is not approved by the Court, or any appellate court, is
terminated, or otherwise fails to be enforceable, Plaintiff will not be deemed fo have waived,
limited or ?ffected in any way any claims, rights or remedies, or defenses in the Action or the
PAGA Notice, and Defendant will not be deemed to have waived, limited, or affected in any way
any of #ts objections or defenses in the Action and the PAGA Notics. The Parties shall be restorad
to their respective positions in the Action prior io the entry of'this Settlement. Payment of wages
does not extend or alter the Class Members-claimants’ period of employment for any purpose.

7.  RELEASE OF CLAIMS

A, Release by All Participating Class Members.

Effective only upon the eniry of an Order granting Final Approval of the Settlement, eniry
of Judgroent, and payment by Defendant to the Third-Party Administrator selected of the full
Gross Setﬂement Amount and Empioyers® Tazes necessary to effectuate the Setflement, Plaintiff
and all Participating Class Members release all claims against the Released Parties asserted in
the Complaint filed in the Action, or any and all claims that may be asserted against the Released
Parties based on the factual allegations in the Complaint filed on Febroary 5, 2021, as follows:
Forthe duration of the Class Period, the release includes: (a) all claims for failure to pay overtime
wages; (b) all claims for failure to pay minimum wages; (¢) all claims for failure to provide
compliant meal and rest periods and associated premium pay; (d) all claims for the failure to
timely pay.wages upon termination or resignation; (f) all claims for non-compliant wage
statements; (g} all claims for failure to reimburse costs as required under Labor Code § 2802; and
(h) all claims asserted through California Business & Professions Code § 17200 et seq. arising
out of the Labor Code violations referenced in the Complaini (the “Class Released Claims™). For
Aggrieved Employees, the release includes, for the duration of the PAGA Period, all claims

9
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released during the Class Period, as well as all asserted PAGA claims for penalties arising out of
Labor Code Secﬁm_as 210, 2263, 558, 1197.1 and 2699 based on the factual allegations and Labor
Code sections alleged fé"héve been violated in the PAGA Notice filed on February 3, 2021, which
include, without Jimitation, alleged violations of Labor Code sections 204, 246, 432, 1174,
1198.5, and 2810.5 (the “PAGA Released Claims™).
B. General Release.

Effective only upon the entrv of an Order granting Final Approval of the Settlement, eniry of
Judgment, and payment by Defendant to the Third-Party Administrator selected of the full Gross
Seitlement Amount and Employers” Taxes necessary to effectuate the Settlement, in addition to
the Released Claims, Plaintiff makes the additional following General Release: Plaintiff hereby
fully and forever release and discharges Defendant, including any pavent, subsidiary, and
affiliated companies, and respective past, present, and future officers, directors, shareholdess,
employees, attorneys, accountants, insurers, consultants, administrators, agenis, successors, and
assigns from any and all claims, demands, complaints, charges, causes of actions, contracts,
promises, rights, or liabilities, that the plaintiff or any spouse, dependent, or other person acting
on his/her behalf now holds, or has held, or may hereafter hold, whether known or unknown,
including but not limited to those relating to Plaintiff's employment, compensation, or
termination by the Defendant or arising under any California, municipal or Federal statute,
ordinance, regulation, order or common law sach as Title VII of the Civil Righis Act of 1 964; as
amended, 42 U.S.C. §2000(a), et seq.; the Civil Rights Act of 1966, as amended 42 U.S.C, §1981,
et seq.; the Americans with Disabilities Act, 42 U.8.C. §12101 et seq.; the California Fair
Frployment and Housing Act, as amended, California Government Code §12900 ¢t seq.; the
Unruh Civil Rights Act, as amended, California Civil Code §51, et seq.; all provisions of the
California Labor Code; the Employee Retirement Income Security Act, 29 U.S.C. §150§, ctseq.:
and any action based on contract, quasi-contract, implied contract, wrongful or constructive
discharge, breach of the covenant of good faith and fair dealing, libel, slander, assault, battery,
invasion of privacy, negligent or mtentional infliction of emotional distress, discrimination on
any basis prohibited by statute, ordinance, or public policy, negligence, inter_ferenca with
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business opportunity or with contracts, or unfair insurance practices, and any other cause of
action whatsoever which arose on or before the date of the complete execution of this Agreement.

- - With respect to the Genet:;] Release, Plaintiff stipulates and agrees that, through the Final
Aﬁproval Date, Plaintiff shall be deemed to have, and by operation of the Fina! Judgment shall
have, expressly waived and relinquished, to the fullest extent permitted by law, the provisions,
rights and benefits of Section 1542 of the California Civil Code, or any other similar provision

under federal or state law, which provides:

A general release does not extend to claims which the craditor
does not know or suspect to exist in his or her favor &t the time of
execoting the release, which if known by him or her must have
materially affected his or her scttlement with the debtor or

released party.
8. SETTLEMENT ADMINISTRATOR

A, Plaintiff and Defendant, through their respective counsel, have selected Phoenix
Seltlement Administrators to administer the Settlement, which includes but is not limited o
iranslating the Class Notice to Spanish, distributing and responding to inquiries about the Class
Notice and caleulating all amounts 1o be paid from the Gross Setilement Amount. Charges and
expenses of the Setflement Administrator, currently estimated to be $3,000.00, will be paid from
the Gross Settlement Amount. If the actual amount of the Settlement Administration Cosis is
less than $5,000, the difference between $35,000 and the actual Settlement Administration Costs
shall be a part of the Net Settlement Amount. If the Settlement Administration Costs excesd
$5,000, then such excess will be paid solely from the Gross Settlement Amount and Defendant
will not be responsible for paying any additional funds in order to pay these additional costs.

9. NOTICE, WEEKLY PAY PERIOD DISPUTE, OBJECTIONS, AND

EXCLUSION PROCESS

A, Notice to the Setilement Class Members.
() Within seven (7) calendar days after the Preliminary Approval Date,

Defendant’s Counsel shall provide the Settlement Administrator with information with respect

-to each Settlement Class Member, including his or her: (1) name, last known address{es) and Tast

known telephone number(s) currently in Defendant’s possession, custody, or control; {2) Social

11
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Security Number(s) in Defendant’s possession, custody, or contrel; and (3) the kire dates and
termination or fesignation dates (if applicable) for sach Settlement Class Member (“Class List™),
which shall Ee made available to Class Counsel upon request. The Settlement Adminisirator
shall perform an address search using the United States Postal Service Naﬁonal Change of
Address (“NCOA™) database and update the addresses contained on the Class List with the
newly-found addresses, if any. Within seven (7) calendar days of receiving the Class List from
Defendant, the Settlement Administrator shall mail the Class Notice in English and Spanish to
the Settlement Class Members via first-class regular 11.S. Mail using the most current mailing
address information available. The Settlement Administrator shall maintain a list with names
and all addresses to which notice was given, and digital copies of ail the Seulement

Administrator’s records evidencing the giving of notice to any Setilement Class Member, for at

‘Jeast four (4) years from the Final Approval Date.

2) The Class Notics will set forth:

(&)  the Settlement Class Member’s estimated Individual
Seitlement Payment and Individual PAGA Payment,
and the basis for each;

(b)  the information required by California Rule of Court,
rule 3.766, subdivisién (d);

{c) the maierial terms of the Settlement;

(d)  the proposed Settlement Administration Costs;

(&)  the definition of the Settlement Class;

()  a statement that the Court bas preliminarily approved
the Settlement;

{gy how the Settloment Class Member can obtain
additional information, including contact information
for Class Counsel;

(h)  information regarding opt-out and objection
procedures; |
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@D the date and location of the Final Approval Hearing;
and

@ that the Seitlement Class Member must notify the

Settlement Administrator no later than the Response

Deadline if the Setflement Class Member disputes the

accuracy of the number of Weel&y Pay Pericds as set

forth on his or her Class Notice “‘Weekiy Pay Period

Dispute™). If a Settlement Class Member fails to timely

dispute the number of Work Shifts attributed to him or

h& in conformity with the instructions in the Class

Notice, then he or she shall be deemed to have waived

any objection to its accuracy and any claim to any

additional settlement payment based on different data.

3) If a Class Notice from the mitial notice mailing is retumed as
undeliverable, the Settlement Administrator will attempt to obtain a curtent address for ihe
Setilement Class Member to whom the returned Class N;)tice had been mailed, within five (5)
calendar days of receipt of the returned Class Neiice, by: (1) contacting the Settlement Class
Member by phone, if possible, and (2) undertaking skip tracing. If the Settlement Administrator
is successful in obtaining a new address, it will prompily re-mail the Class Notice to the
Settlement Class Member. Further, any Class Notices that are returned to the Setilement
Administrator with a forwarding address before the Response Dead]ine. shall be promptly re-
mailed to the forwarding address affixed thereto. Class Members who are re-mailed a Class
Notice shall have fifteen (15) days from the re-mailing, or forty-five (45) days from the date of
the initial mailing, whichever is later, in which to postmark a Request for Exclusion, objection
or to dispute their attributed Weekly Pay Period count in the Class Period and/or PAGA Period.
4 No later than seven (7) calendar days from the Response Deadline, the

Settlement Administrator shall provide counsel for the Patties with 2 declaration attesting to the
completion of the notice process, inchiding the number of atiempts to obtain valid mailing
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addresses for and re-sending of any returned Class Notices, as well as the identities, number of,
and copies of all Requests for Exclusion and objections/comments received by the Sstilement
Adminisirator.

B. Objections.

Only Participating Class Members may object or comment regarding the Settlement. In
order for any Settlement Class Member to object to this Settlement, or any term of it, he or she
should do so by mailing & written objectior: to the Settlement Administratot at the address or
phone number provided on the Class Notice no later than the Response Deadline. The Settlement
Administrator shall email a copy of the objection forthwith to Class Counsel and Defendant’s
counsel and attach each objection, if any, to the declaration that Class Counsel files with the
Court in support of the Motion for Final Approval. The objection should set forth in writing: (1)
the objector’s name and address, and (2) the reason(s) for the objection, along with whatever
legal authority, if any, the objector asserts supports the objection. If a Settlement Class Member
objects to this Settlement, the Settlement Class Member will remain a member of the Settlement
Class and if the Court approves this Agreement, the Settlement Class Member will be bound by
the terms of the Settlement in the same way and to the same exient as a Setilement Class Member
who does not object. The date of mailing of the Class Notice to the objecting Settlement Class
Member shail be conclusively deiermined according to the records of the Settlement
Administrator. Settlement Class Members do not need to object in writing to be heard at, or
object to the Setilement, at the Final Approval Hearing.

C. Reguesting Exclusion.

Any Settlement Class Member may request exclusion from (7.2, “opt out™ of) the
Settlement by mailing a writlen request to be excluded from the Settlement (*Request for
Exclusion™) to the Settlement Administrator, postmarked on or before the Respénse Deadiine.
To be v-alid, a Request for Exclusion must include the Class Member’s name, social securiy
number and signature and the following statement or something to its effect: “Please cxclude me
from the Settlement Class in the Guzman v. Freshco Painiers, Inc. et ol. matter” or a statement
of similar meaning. The Seftlement Administrator shall immediately provide copies of all
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Requests Tor Exclusion to Class Counsel and Defendant’s Counsel and shall report the Requests
for Exclusions that it receives, to the Court, in its declaration to be provided in advance of the
Final Approval Hearing. Any Settlement Class Member who requests exclusion using this
procedure will not be entitled o receive any payment from the Seitlement and will not be bound
by the Settlement Agreement or have any right to object to, appeal, or comment on the
Setilement. Any Settlement Class Member who does not opt out of the Settlement by submitting
a timely and valid Request for Exclusion will be bound by all terms of the Settlement, including
those pertaining io the Released Claims, as well as any Judgment that may be entered by the
Court if Final Approval of the Seftlement is granted. A Class Member cannot both opt out and
object to the Settlement. In the event that a Class Member tries to both opt out and object to the
Setilement, the opt-out will control and the objection will b void.

D. Disputes Regarding Setiflement Class Members” Weeldy Pay Periods.

Each Settlement Class Member may dispute the number of Weekly Pay Periods attributed
to him or her on his or her Class Notice. Any such disputes must be mailed to the Setflement
Administrator by the Settlement Class Member, postmarked on or before the Response Deadline.
The Settlement Administrator shall immediately provide copies of all disputes to Class Counsel
and counsel for Defendant and shall immediately attempi to resolve ail such disputes directly
with relevant Settlement Class Member(s) with the assistance of Defendant and Class Counsel.

If the dispute cannot he resolved in this manner, the Court shall adjudicate the dispute.

10. INDIVIDUAY, SETTLEMENT PAVMENTS AND INDIVIDUATL PAGA
PAYMENTS TO PARTICIPATING CLASS MEMBERS

Individual Settlement Paymerris will be calculated and distributed to Participating Class
Members from the Net Settlement Amount on a pro raia basis, based on the Participating Class
Members® respective number of Work Shifts during the Class Period. Individual PAGA
Payments to Aggrievéd Employees will be calculated and distributed to Aggrieved Employees
from the PAGA Payment on a pro rata basis based on Aggrieved Employees’ respective
number of Work Shifts during the PAGA Period.  Specific calenlations of the Individual

15
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Settlement Shares and Individual PAGA Payments to Aggrieved Emplovees will be made as )
follows:

A The Settiement Administrator will determine the total mmmber of Weekly Pay
Periods worked by each Settlement Class Member during the Class Period (“Class Member’s
‘Weekly Pay Periods™), as well as the aggregate number of Weekly Pay Periods worked by all
Settlement Class Members during the Class Period (“Class Weekly Pay Periods™).
Additionally, the Settlement Administrator will determine the total number of Weekly Pay
Periods worked by each Aggrieved Employee during the PAGA Period (“Aggrieved
Employee’s Weekly Pay Periods™), as well as the aggregate number of Weekly Pay Periods
worked by all Aggrieved Employees during the PAGA Period (“PAGA Weekly Pay Periods™).

B. To determine each Setilement Class Member’s Individual Settlement Share, the
Settlement Administrator will use the following formula: Individual Settlement Share =
(Settlement Class Member’s Weekly Pay Peﬁods + Class Weekly Pay Periods) x Net
Settlement Amount.

C. To determine each Participating Class Member’s Participating Individual
Settlement Share, the Settlement Administrator will determine the aggregate number of Weekly
Pay Period worked by all Participating Class Members during the Class Period (“Participating
Class Weekly Pay Periods™) and use the following formula: Participating Individual Setilement
Share = (Participating Class Member’s Weekly Pay Periods + Participating Class Weekly Pay

Periods) % Net Settlement Amount.

. D. The net amounnt of the Participating Individual Settlement Share isto be paid'out
to Participating Class Members by way of check and is referred to as “Individual Settlement
Payment(s)”.

E. To determine each Aggrieved Employee’s Individual PAGA Payment, the
Settlement Administrator will use the following formula: Aggricved Employee’s Individual
PAGA Payment = (Aggrieved Employse’s Work Shifts + PAGA Work Shifts)x $2,500.00 (the
PAGA Payment).

16
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F. Individﬁal Settlement Payments and Individual PAGA Paymerts shall be paid
io Participating Class Members and/or Aggrieved Employees by way of check. When a
Participating Class Member is also an Aggrieved Fmployee, one check may be issued that
aggregates both the Individual Seitlement Payment and the Individual PAGA Payment.
11. DISTRIBUTION OF PAYMENTS

A, Distribution of Individual Seftlement Payments.

Participating Clasg Members will receive an Individual Settlement Payment. hdividua}
Setilement Payment checks shall remain valid and negotiable for one hundred and sighty (180)
calendar days after the date of their issuance. Thereafter, checks for such paymenis shall be
canceled and fimds associated with such checks shall be considered unpaid, unclaimed or
abandoned cash residue pursuant to Code of Civil Procedure section 384 (“Unpaid Reside™).
The Unpaid Residus shall be forwarded to the Controller of the Stat of Califomnia pursuant to
the Unclaimed Property Law, California Civil Code § 1500, ef seq., to be held in trust for those
Participating Class Members and PAGA Members who did not timely cash their Settlement
checks. The Parties agree that this disposition results in no “unpaid reéidue” under California
Civil Procedure Code § 384, as all payments to the Participating Class Members and PAGA
Member will be paid out, whether or not thee individnals cash their Setilement checks.
Therefore, Defendant will not be required topay any interest on such amounts.

B. Funding of Settlement.

Defendant will make an initial payment, fo]lowed by sixteen (16) monthly payments to
the Settlement Administrator for deposit in an interest-bearing qualified settlement account
(“OSF”) with an FDIC insured banking institution, for distribution in accordance with this
Settlement Agreement and the Court’s orders and subject to thg conditions described herein. An
mitial payment in the amount of $75,000 will be made by April 13, 2022; after which monihly
payments amounting to $100,000 (the Gross Monthly Payment Total) must be made by
Defendant on the following schedule; (i) May 15, 2022: 1/16 of the Gross Monthly Payment
Totzl (1% Payment); (ii) fune 15, 2022: 1/16 of the Gross Monthly Payment Total (2* Payment);
(i) Fuly 15, 2022: 1/16 of the Gross Montbly Payment Total (3" Payment); (iv) Auguost 15, 2622:
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1716 of the Gross Monthly Payment Total (4% Payment); (v) September 15, 2022: 1/16 of the
Gross Monthly Payment Total (5™ Payment); (vi) October 135, 2022: 1/16 of the Gross Monthly
Total Payment _(6“‘ Payment); (vii) Novemmber 15, 2022: 1/16 of the Gross Monthly Payment
Total {78 Pa}dnentj; (viii) December 15, 2022: 1/16 of the Gross Monthly Payment Total (8™
Payment); (ix) January 15, 2023: 1/16 of the Gross Monthly Payment Total (6 Payment); {x)
February 15, 2023: 1/16 of the Gross Monthly Payment Total (10% Payment); (xi) March 15,

.2023: 1/16 ofthe Gross Monthly Payment Total (11% Payment); (xii) April 15, 2023: 1/16 of the

Gross Monthly Payment Total (12 Payment); (xiil) May 15, 2023: 1/16 of the Gross Monthly
Payment Tota! (13™ Payment); (xiv) June 15, 2023: 1/16 of the Gross Monthly Payment Total
(14™ Payment); (xv) July 15, 2023: 1/16 Gross Monthly Payment Total (15" Payment); (xvi)
Augnst 15, 2023: 1/16 of the Gross Monthly Payment Total (Final Payment). In addition, as part
of the Final Payment, Defendant shall include the Employer Taxes, which shall be determined
by the Settlement Administrator.

Payments from the QSF shall be made for (1} the Service Award té Piaintif as specified
m this Agreement and approved by the Court; (2) the Attorneys’ Fees and Cost Aﬁvard 1o be paid
to Class Counsel, as specified in this Agreement and approved by the Court; {3) the Ssitlement
Administrator Costs, as specified in this Agreement and approved the Court; (4) the LWDA
Payment, as specified in this Agresment; and (5) Individual PAGA Paymerts, as specified in the
Agreement. The balance remaining shall constitute the Net Settlement Amount from which
Individual Settlement Payments shall be made to Participating Class Members, less applicable
taxes and withholdings. All interest accrued shall be for the benefit of the Class Members and
distributed in a pro raia basis.

C. Time for Distribution.

Within seven (7) calendar days after payment of the full Gross Settlement Amount by
Defendant, as well as Employer Taxes, or as soon thereafter as practicable, the Settlement
Administrator shall distribute all payments due under the Settflement, inciuding the Individual
Settlement Payments to Participating Class Members and Individual PAGA Paymenis to
Aggrieved Employess, as well as the Court-approved payments for the Service Award to
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Plaintiff, attorneys’ fees and litigation costs and expenses to Class Counsel, Administration Costs
to the Settlement Administrator, and the LWDA Payment to the TWDA.
11. ATTORNEYS’ FEES AND LITIGATION COSTS _

Class Couﬁse] shall apply for, and Defendant shall not oppose, an award of attorneys’
fees of up to 35% of the Gross Settlement Amount, or, unless escalated pursuant to Paragraph 16
of this Agreement, Sixty-One Thousand Two-Hundred and Fifty Dollars ($61,2$0.00). Class
Counsel shall further apply for, and Defendant shall not oppose, an application or motion by
Class Counsel for remmbursement of actual costs associated with Class Counsel’s prosecution of
this matter as set forth by declaration testimony in an amount up to Twenty Thousand Dollars
and Zero Cents {$20,000.00). Awards of attoreys’ fees and costs shall be paid oot of the Gross
Settlement ._Amount, for all past and future attomeys’ fees and costs necessary to prosecute, settle,
and obtain Final Approval of the seitlement in the Class and PAGA Action. The “future™ aspsct
of the amounts stated herein inclodes, without liﬁlitaﬁon,, all time and expenses cxpended by
Class Counsei {(including any appeals therein). There will be no additional charge of any kind i0
cither the Settlement Class Members or request for addftional consideration from Defendant for
such work unless, in the event of a material breach of this Agreement by Defendant, Plaintiff is
required to move the Court for enforcement of this Agreemeﬁt. Should the Court approve
attorneys’ fees and/or litigation costs and expenses in amounts that arc less than the amounts
provided for herein, then the wnapproved portion(s) shall be a part of the Net Settlement Amount.

12.  SERVICE AWARD TO PLAINTIFF |

Named Plaintiff shall seek, and Defendant shall not oppose, a Service Award in an
amount ot 1o exceed Seven Thousand Five Hundred Dollars and Zero Cents ($7.500.00) for
participation in and assistance with the Class Action. Any Service Award approved by the Court
will result in the issuance of 2 Form 1099 to Plaintiff as a Class Representative, who shall assume
full responsibility and liability for the payment of taxes duc on such award. Ifthe Court approves
the Service Award to Plaintiff in less than the amounts sought herein, then the unapﬁroved
portion(s) shall be a part of the Net Settlernent Amount.

i
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13.  TAXATION AND ALLOCATION

A.  Each Individual Settlement Share shall be allocated as follows: 20% as wages (to
be reported on an IRS Form W2); and 80% as imterest and penalties (to be reported on an IRS
Form 1099). Each Individual PAGA Payment shall be allocated entirely as penalties. The Parties
agree that the employees” share of taxes and withholdings with respect to the wage-portion of the
Individual Settlement Share will be withheld from the Individual Setilement Share in order 1o
yield the Individual Settlement Payment. The amount of federal income tax withhoiding will be
based upon a flat withholding rate for supplemental wage payments in accordance with Treasury
Regulation § 31.3402(g)-1(a)(2) as amended or supplemented. Income tax withholding will also
be made pursuant to applicable state and/or local withholding code-s or regulations.

B. Forms W-2 and/or Forms 1099 will be disiributed by the Settlement

Administrator at times and in the manner required by the Internal Revenue Code of 1986 (the

“Code™} and consistent with this Agreement. If the Code, the regulations promulgated

thereunder, or other applicable tax law, is changed after the date of this Agreement, the processes
set forth in this Section may be modified in a manner to bring Defendant into compliance with
any such changes.

C. All Employer Taxes shall be paid by Defendant separate, apart and above from
the Gross Setilement Amount. Defendant shall remain liable to pay the employer's share of
payroll taxes as described above,

D. Neither Coumsel for Plaintiff nor Defendant intend anything contained in this
Agreement to constitute advice r‘egarding taxes or taxability, nor shall anything in this Agreement
be relicd upon as such within the meaning of United States Treasury Depariment Circular 230
(31 C.F.R. Part 10, as amended) or otherwise.

14.  PRIVATE ATTORNEYS’ GENERALD ACT ALTLOCATION

The Parties agree to allocate Ten Thousand Dollars and Zero Cents ($10,000.00) of the
Gross Setilement Amount toward PAGA penalties. Pursuant to the PAGA, seventy-five percent
(75%) of the amount allocated toward PAGA ($7,500.00) will be paid to the LWDA (i.e., the
LWDA Payment), and twenty-five percent {25%) (-$2,5 00.00) will be distributed to Aggrieved
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Employees (7.e.. the PAGA Payment) on a pro rata basis, based upon thelr respective weekly
pay periods worked doxing the PAGA Period.
15. . COURT APPROVAL

This Agreement is contingent upon an order by the Court granting Final Approval of the
Scitlement, and that the TWDA dpes not intervene and object to the Setilement. In the event it
becomes impossible to secure approval of the Settlement by the Court and the LWDA, the Parties
shall be restored to their resPecﬁve' positions in the Class and PAGA Action prior to entry of this
Settlement. If this Settlement Agreemerst is voided, not approved by the Court or approval is | |
reversed on appeal, it shall have no force or effect and no Party shall be bound by its terms except
to the extenti: {a) the Court reserves any authority to issue any appropriate orders when denying
approval; and/or (b} there are any texms and conditions in this Settlement Agreement specifically ‘
stated to éu:wive the Settlement Agreement being voided or not approved, and which control in
such an event.

16, INCREASE IN WEEKLY PAY PERIODS

Defeﬁdant represents that there are no more than 4,132 Weekly Pay Periods worked
during the Class Period. In the event the number of shifts worked increases by more than 5%, or
207 Weekly Pay Periods worked, then the Gross Settlement Amount shall be mcrcased
proportionally by the Weekly Pay Periods worked in excess of 4,152 multiplied by the Weekly
Pay Period value. The Weekly Pay Period value shall be calculated by dividing the Gross
Setilement Amount by 4,152, The Parties agree that the Weekly Pay Period value amounts to
and the settlement amounts to $42.14 per Weekly Pay Period. ($175,000 / 4,152 Weekly Pay
Periods.) Thus, for example, should there be 4,500 Weekly Pay Periods in the Class Period, then
the Gross Sctilement Amount shall be increased by $14,664.72. (4,500 Weekly Pay Periods —
4,152 Weekly Pay Periods x $42.14/Weekly Pay Period.)

17. NOTICE OF JUDGMENT

In addition to any duties set out herein, the Settlement Adminisivator shail provide
notice of the Final Judgment entered in the Action by posting the same on its website for 2
period of no less than four (4) years.
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18. MISCELLANEOUS PROVISIONS

A, Interpretation of the Agreement.

This Agreement constitutes the entire agreement between Plaintiff and Defendant with
respect to its subject matter. Except as expressly provided herein, this Agreement has not been
exscuted in reliance upon any other written or oral representations or terms, and no such extrinsic
oral or written representations or terms shall modify, vary or contradict its terms. In entering
inio this Agreement, the Parties agree that this Agreement is to be construed according o its
terms and may not be varied or contradicted by extrinsic evidence. The Agreement will be
interpreted and enforced under the laws of the State of California, both in its procedural and
substantive aspects, without regard to its conflict of law provisions. Any claim arising out of or
relating to the Agreement, or the subject matter hereof, will be resolved solely and exclusively
in the Superior Court of the State of California for the County of Los Anggcles, and Plaintiff and
Defendant hereby consent to the personal jurisdiction of the Court in the Aciion over it solely in
gonnection therewith. The foregoing is d_n]y limited to disputes concerning this Agreement.
Plaintiff Angel Martinez Guzman, on behalf of himself and on behalf of the Settlemmf Class,
and Defendant participated in the negotiation and drafting of this Agreement and had .avai]able
to them the advice and assistance of independent counsel. As such, neither Plaintiff nor
Defendant may claim that any ambiguity in this Agreement should be construed against the other,
The Agreemen{ may be modified only by a writing signed by counsei for the Parties and approved
by the Court.

B. Farther Cooperation.

Plaintiff, Defendant, and their respective attorneys shall proceed diligenily to prepare and
execuic all documents, to seek the necessary approvals from the Court, and to do all things
reasonably necessary to consiunmate the Settiement as expeditiously as possible.

C. Counterparts.

The Agresment may be executed in one or more actual or non-original counterparts, all
of which will be considered one and the same instrument and all of which will ba considered
duplicate originals.
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D. Authority.
- Each individual signing below warrants that he or she has the authority to execute this
Agrsement on behalf of the party for whom or which that individual signs.
E.  No Third-Party Beneficiaries.

Plaintiff, Participating Class Members, Class Counsel, and Defendant are dirsct

| beneficiaries of this Agreement, but there are no third-party beneficiaries.

F. . Deadlines Falling on Weckends or Holidays.

To the extent that any deadline set forth in this Agreement falls on a Séulrday, Sunday,
or legal holiday, that deadline shall be contimusd u_ntil the following business day.

G. Severability.

In the event that one or more of the provisions contained in this Agreement shall for any
reason be held invalid, illegal, or unenforceable in any tespect, such invalidity, iﬂegality,. or
unenforceability shall in no way effect any other provision if Defendant’s Counsel and Class
Counsel, on behalf of the Parties and the Settlement Class, mutually elect in writing to procesd
as if such invalid, illegal, or imenforceable provision had never been included in this Agreement.

H. Stipalation to File a First Amended Complaini

Plamtiff agrees to file a First Amended Complaint the Class Action adding a cause of
action under PAGA. Defendant agrees to stipulate to the filing of the First Amended Complaint
in the Class Action 1o add PAGA allegations, which shall relate back to the date on which the
Action was filed,

L No Solicitation.

The Parties to this Settloment Agreement plédge their good faith and fair dealing in
suppsrﬁng the approval of this settlement by the Court and shall not encourage or solicit Class
Members to opt out or object to the settlement.

J. Opportunity to Consult with Counsel

The parties to this Settlemant Agreement are represented by competent counsel, and they
have had an opportunity tc consult with counsel prior to its execution,

/!
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K Enforcement of Settlement Agreement
The Parties agree that even if no formal settlement document is sighed, they intend this
Settlement Agreement to be enforceable by motion under California Code of Civil Procedure

section 664.6.

IT IS SO AGREED:

oo P
Dﬁtﬂd: J an 3-43 2 022 , 2021 Angei Mprdiner Guzmdn Lan 54, 3027 3323 PSY)

ANGEL MARTINEZ GUZMAN
Plaintiff and Class Representative

Datod: January 11 2022

FRESHEO PAYNTERS, INC.
Defendant

By: Angel Fuerte

Its: President

AGREED AS TO FORM: o
BIBIYAN LAW GROUP, P.C.

Dated: , 2021

DAVID D. BIBIYAN
JEFFREY D. KLEIN
DIEGO AVILES
Counsel for Plaintiff Angel Mariinez Guzman

Dated: 2021

LAURIE CORTEZ
JUSTIN G. SCEMIDT
Cowunsel for Freshco Painters, Inc.
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