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Cynthia L. Rice, SBN 87630
Cecilia Guevara Zamora, SBN 307159 Lol s
Ezra Kautz, SBN 330352 e
CALIFORNIA RURAL LEGAL ASSISTANCE FOUNDATION-v.
2210 K Street, Suite 201

FILED
SUPERIOR COURT

Sacramento, CA 95816 5 E;"{"___?U_ 45304,

Telephone: (916) 446-7904

Facsimile: (916) 446-3057
cricecrlaf(@comeast.net

cguevarazamora(@crlafiorg

ekautz(@crlaf.org

Attorneys for Plaintiff

‘OCTAVIO FLORES-AYON,

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN JOAQUIN
(UNLIMITED JURISDICTION)

Case No.: STK-CV-UQE-2017-0007343

Plaintiff, DECLARATION OF CYNTHIA L. RICE
IN SUPPORT OF OF UNOPPOSED

V8. MOTION FOR CLASS CERTIFICATION
VAN EXEL DAIRY, a partnership,

AND PRELIMINARY APPROVAL OF

CAROLYN VAN EXEL, an individual, CLASS ACTION SETTLEMENT
HENRY P. VAN EXEL, an individual,
AND DOES 1-20, INCLUSIVE. pate:  JUL-16 2028 ;
Time: 9:00 am,
Defendants. Depi: 11B
Judge: Hon. Roger Ross
Trial: Not set

I Cynthia L. Rice declare and depose as follows:

1.

I am an attorney, duly licensed to practice law in the State of California. 1 am

currently employed in a part-time capacity as an attorney with California Rural Legal Assistance

Foundation. In that capacity | serve as counsel for the Plaintiff and putative Plaintiff Class in this
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matter.

2.

I have personal knowledge regarding the facts ascribed to in this declaration,

except as to those matters otherwise indicated, in which case I believe them to be true. I submit

this declaration in support of Plaintiff’s motion and request that the court:

3.

conditionally certify the class for the purpose of a settlement reached with
Defendants Van Exel Dairy, Carolyn Van Exel, and Henry P. Van Exel
(“Defendants™);

approve the proposed form and method of notice to the class;

appoint Cynthia L. Rice of California Rural Legal Assistance Foundation as class
counsel;

preliminarily approve the class action settlement for Four Hundred Fifty Thousand
Dollars ($450,000.00) as presumptively fair, adequate, and reasonable; and
schedule a fairness hearing on the question of whether the proposed settlement
should be finally approved as fair, reasonable, and adequate.

[ have represented thousands of low-wage workers in individual and workforce-

wide actions recovery wages, damages and penalties arising from California and federal labor law

violations. In particular, 1 have deveioped expertise litigation actions on behalf of agriculturai

workers who are covered by Wage Order 14, 8 Cal. Code Regs. 86 11140, Several workforce

wide settlements I helped negotiate in the last five years have been approved by courts, including

in the last year, two settlements involving non-payment of wages and recovery of penalties, viz,.

Olivo v. Fresh Harvest, U.8. Dist. Court, SD CA, Case No. 3:2017¢v-02153, settiement approved

by the Hon. James Lorenz, Nov. 25, 2019; and Terorio, et al., v. Gallardo, et al. U.S. Dist Court

ED CA, Case No. No. [:16-cv-00283, settlement approved by the Hon. Dale A. Drozd,

September 30, 2019. Additionally, the California Rural Legal Assistance Foundation has been

2
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involved in similar actions in state courts, where settlement and class certification was approved,
including Jesus Lopez-Gutierrez, et al. vs. Foothill Packing, Inc., Monterey County Superior
Court Case No. 17 CV 001629, settlement approved by the Hon. Lydia M. Villarreal, June 24,
2019; and Dominguez, et al. v. Easy Fuel, et al., Stanislaus County Superior Court Case No. 34-
2015-00176610, class certification granted and settlement approved by the Hon. Allen G. Perkins,
on May 16, 2019.

4, [ have been a member of the California Employment Lawyers Association and the
California Bar Association’s Labor and Employment Law section for more than 20 years. I have
been a featured panelist at a number of seminars by both organizations on wage and hour issues
and workforce wide relief. [ also regularly review appellate cases as well as settlements and
verdicts in wage and hour and other employment related cases. Based on my experience as a
labor and employment rights litigator; my personal involvement in the litigation and mediation
efforts in this action; and information provided regarding the Defendant’s financial position; I
believe that this settlement is fair and will fairly serve the interests of the class.

5. The complaint alleged the existence of a putative class of all non-exempt
employees of Defendants who worked at Defendants’ dairy farms from July 17, 2013 through
March 16, 2019— who suffered violations of protections provided under Industrial Welfare
Commission Wage Order 14 (Complaint §§ 27 (b) (ii) and (iii), 34 37, 43) and other statutory
violations arising from failing to comply with those pfovisions. Wage Order 14 applies “to all
persons employed in an agricultural occupation whether paid on a time, piece rate, commission, | .
or other basis” with certain exceptions. Plaintiff here proposes a class including those agricultural
workers. Their identities are ascertainable and were determined through discovery of
Defendant’s payroll and timekeepng records. Those records included the hire and termination

date, a record of time in and time out for the identified employees for the beginning and end of
3
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each shift and meal period; the total hours worked, the total amount paid, and deductions for
housing, if applicable.

6. From these records I was able to confirm that the claims of the representative
Plaintiff are typical of the claims of the 149 other class members.! The time records and
responses to formal and informal discovery that I reviewed support the following facts. Plaintiff
and members of the class were generally paid on a salary basis and they worked more than 10
hours per day, but were not paid additional compensation for the additional hours worked. Other
class members worked and were paid on an hourly basis, but were sometimes not paid for hours
worked in excess of 10 hours per day; and the failure to pay those hours to Plaintiff and class
members resulted in overtime and minimum wage violations. Plaintiff and members of the class
worked many days where they either had no recorded meal period within a shift of 6 or more
hours, or had a recorded meal period that commenced more than 5 hours after the beginning of
the shift, and were not provided the additional compensation due for those missed or late meal
periods. Plaintiff and members of the class were provided housing and for some pay periods
deductions were made from their pay representing payment for the housing but no signed
agreements authorizing those deductions were obtained by the Defendants prior to making those
deductions. Plaintiff and class members were not paid the unpaid wages due for the additional
hours worked at the time of their termination. The wage statements provided to Plaintiff and the
members of the class with their periodic payments did not include all required information,
including specifically the un-credited overtime hours worked.

7. This action was filed on July 17, 2017 and the parties began discovery which

I The Settlement Agreement incorrectly refers to 144 class members. A review of records and job
roles provided by Defendants shows the class size is 150.

4
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included notice to the class by way of a Belaire-West notice that Plaintiff was seeking
employment records and contact information from Defendants. That notice was administered by
Phoenix Class Action Administration Solutions. Thirty-eight individuals identified as being
members of the class by Defendants elected not to have their personal information communicated
to Plaintiff’s counsel. This was not an opt-out or request for exclusion from the settlement.
However Defendants took the position that these individuals would likely not submit a claim or
otherwise participate in class action. Despite this position, for the purpose of distribution of the
Settlement Proceeds available to the class, all individuals covered by Wage Order 14 for whom
the records demonstrate there are underpaid wages, missed or late meal periods or unlawful
deductions, will be allowed to participate in the settlement.

8. On July 11, 2019 formal mediation was conducted by an experienced wage and
hour and class action mediator, David L.. Perrault of Judicate West, in Sacramento, California.
This mediation took place after service of a Belaire-West notice to the class and voluminous pre-
certification discovery including time and payroll records for the class. The initial mediation
session included extensive discussion and examination of the Parties’ respective positions on the
legal and factual issues raised by the action. Defendants Van Exel Dairy, Carolyn Van Exel and
Henry P. Van Exel were present and represented by their current attorneys, the Law Office of
Randy E. Thomas, and an accountant. Named Plaintiff was present and represented by his
attorneys, California Rural Legal Assistance Foundation. A settlement was not reached at that
time. The Parties, including all Defendants and the Named Plaintiff, continued to negotiate in
good faith, informally exchanged additional information about the class members, and engaged in
a second mediation session on August 21, 2019 with Mr. Perrault. As a result of that second
mediation, and subsequent negotiations conducted through the mediator, the matter was settled.

The terms of the Settlement were reduced to writing, after Defendants provided additional
5
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information about the class members and clarification of certain terms. A true and correct copy of
that Settlement Agreement is attached hereto as Exhibit 1.

9. During the course of the mediation Defendants provided candid information about
the nature of their business and financial information. That information was considered by me
when evaluating the reasonableness of the settlement and I believe that it demonstrated that the
Plaintiff and class might encounter difficulty collecting a judgment that was significantly greater
than the settlement amount..

10. A critical aspect of the Settlement Agreement is the agreement to changes the
policies and practices at the dairy to come into compliance with the law. Those provisions are
enumerated in Section II, paragraph F of the Settlement Agreement,

11. The analysis of wages paid and due was based on the work records produced in
discovery, which included payroll data, time cards and other records that were provided and
retrieved in electronic form by the data analysis firm TelSwitch. Defendants provided records
indicating the job classifications for the 161 employees included in Defendants’ personnel
records, which allowed us to determine the identities of the Class Members by excluding three
mechanics and four office workers not covered under Wage Order 14, as well as four members of
the Defendants’ family. Out of the 150 workers in the Class, we identified 26 as milkers, 2 as
irrigators, and the remaining 122 as “outside™ workers.

12. Our office worked with TelSwitch to incorporate the electronically-stored time and
payroll records provided by Defendants into a set of databases, which were then exported into
Excel spreadsheets for use in producing the final tallies. I provided detailed instructions to
TelSwitch as to how to process the data so that damages could be accurately calculated. The
resulting spreadsheets were reviewed for accuracy by me and by my associate, Fzra Kautz.

Corrections were made as a result of that review, and the spreadsheets were again reviewed. This
6
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took some time due to the nature of the underlying records, the availabilty of TelSwitch staff and
Plaintiff’s counsel’s commitments on other cases. Based on my review and that of Mr. Kautz, I
believe the summary reflects a reliable estimate of the amounts due each class member based on
the records produced in discovery. Printouts of the resulting spreadsheets are attached as Exhibits
3,4, and 5.

a. Regular rate of pay. For each pay period for which either time records or
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payroll records indicated a particular worker suffered a labor violation, we
determined the regular rate of pay. For hourly workers, we applied the hourly
rate expressed on the paycheck. For salaried workers, the regular rate of pay
was calculated by dividing the weekly salary by 60 hours, the regular work
week under Wage Order 14,% in accordance with the formula required by
Ghory v. Al-Lahham, 209 Cal. App. 3d 1487, 1490-91. For pay periods in
which time records showed a violation but corresponding payroll records were
missing, we applied the worker’s regular rate of pay from the preceding pay

period.

. Overtime violations. Records showed that Plaintiff and other workers

frequently worked in excess of 60 hours per week,® but were paid a fixed
salary regardless. Defendants owe these salaried workers for this unpaid
overtime. Because time records were not available for each worker for each

day in the covered period, we instructed TelSwiich to estimate overtime by

2 For pay periods after January 1, 2019, the weekly salary is divided by 55 hours in accordance

with the schedule for overtime changes in AB 1066 and Wage Order 14,
? For pay periods after January 1, 2019, overtime was determined based on a 9.5-hour dayand a
55-hour work week in accordance with AB 1066 and Wage Order 14.

7
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extrapolating from available records. In particular, if the particular salaried
worker has other time records, we applied an average for that worker’s daily
time. If there were no time records for that worker, but the worker was a
milker, we applied an average of daily hours worked by all milkers, based on
Plaintiff’s knowledge that milkers’ hours were roughly consistent with each
o.ther. If the worker was an outside worker, we applied an average of daily
hours worked by all outside workers. Once the number of unpaid hours was
determined, we calculated damages by multiplying the number of hours by 1.5
times the regular rate of pay, plus interest at 10 percent per annum.

In addition, some hourly workers were not paid for the full amount of overtime
hours actually worked, according to the workers’ timecards. We calculated
unpaid wages and interest the same way for this unpaid time, using the hourly

wage in Defendants’ payroll records.

. lIrrigators were excluded from overtime until January 1, 2017, the effective

date of AB 1066, which expanded overtime protections for agricultural
workers covered by Wage Order 14. Therefore, no overtime damages were
included for the two irrigators prior to that date.

The total overtime damages for each Class Member is listed in Column K of
Exhibit 4.

Liquidated damages. Additionally, since workers were not compensated at all
for these overtime hours, this constitutes a failure to pay the minimum wage
for which liquidated damages are due under Labor Code § 1194.2, in an
amount equal to the amount of unpaid minimum wages. To calculate the

liquidated damages due, the uncompensated hours above were multiplied by
8
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the applicable minimum wage rate. (See Column L of Exhibit 4.)

. Meal break violations. Using the clock in and clock out times provided for

each daily timecard, TelSwitch analyzed actual hours worked in order to
determine if a meal period was taken for each shift in excess of 6 hours, and
whether that meal period commenced before or after the fifth hour of the shift.
Labor Code § 226.7. TelSwitch identified each day on which such a meal
break violation is apparent from Defendants’ time records, and then calculated
damages at the rate of one hour of pay at the regular_rate of pay, and then
credited interest at 10 percent per annum. The total for each Class Member is

shown in Column D of Exhibit 3.

. Rest break violations. Plaintiff alleged that he and other milkers were required

to work through their statutorily mandate rest periods. Defendants asserted
that other workers were provided their rest periods. Given Plaintiff’s personal
knowledge about the conditions for milkers and the lack of records that could
be used to determine whether other workers did or did not take rest periods, a
credit for a denied rest period was provided only for milkers. Each milker was
credited for a missed rest period for each day in which the timecard showed the
milker worked more than three and one half hours. That number was then
multiplied by the applicable regular rate of pay to determine the amount of rest
period compensation due under Labor Code § 226.7, and interest was added at
10 percent per annum. The total for each worker is shown in Column F of
Exhibit 3.

Improper deductions. Defendants’ payroll records showed deductions for

“housing” or “rent” for 13 Class Members, including Plaintiff. Plaintiff alleges
9
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that he and the other workers did not enter into a written agreement authorizing
these deductions, in violation of Labor Code §§ 221 and 224; indeed,
Defendants were unable to produce a compliant written agreement for any
member of the Class. TelSwitch calculated damages for these unpaid wages by
adding all rent deductions, plus interest at 10 percent per annum, for each
worker, shown in Column N of Exhibit 4.

Waiting time penalties. Each worker whose employment had terminated as of
the date of the Settlement Agreement and who was owed for the above
violations is entitled to waiting time penalties for each day the wages remained
unpaid, up to 30 days, under Labor Code § 203. The names of the workers
owed waiting time penalties were approximated by taking all workers who
were no longer on payroll as of the most recent data provided by Defendants
(March 16, 2019). Damages were then calculated for these workers by
multiplying the last daily rate of pay (the regular rate of pay times 10 hours) by

30 days, shown in Column P of Exhibit 5.

. Improper wage statements. The complaint alleges that due to the above

described violations, the wage statements provided to Plaintiff and other
workers were inaccurate and that Plaintiff and the class are due penalties
pursuant to Labor Code 226(¢). That amount was determined by identifying
each pay period within one year prior to the complaint for which a worker was
not paid all wages due, not provided a meal or rest period, and/or charged for
an unlawful housing deduction, and then multiplying that number by $50 for
the first such period and $100 for each subsequent pay period within the

statutory timeframe. Class members were then credited with that amount up to
10
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a maximum of $4,000,00, as provided in Labor Code § 226. (See Column O
of Exhibit 5.)
Based on these calculations there were some class members for whom no wages, damages,
interest or penalties were identified. However, they will receive notice of their inclusion in the
class and have the opportunity to object to inclusion in the Settlement Agreement, or to request a
recalculation of the amount due.

13. Based on the above calculations, the total claims of the class members amount to
approximately $1.3 million, assuming that Plaintiff would prevail on all claims and all of the
Defendants’ defenses fail. (See Column Q, Row 152 of Exhibit 5.)

14, Class treatment of these claims is highly efficient and far more likely to result in
recovery for the individual class members. I am aware of no administrative or court claims that
have been filed by any of the class members. In my experience most dairy workers would lack
the legal knowledge that when paid on a salary basis, that salary does not necessarily compensate
them for more than 60 hours per week. Even those that do know, or are inf;rmed, are unlikely to
pursue those claims because of the time involved or fear of blacklisting within the industry. The
underpaid wage amounts due most of the individual workers are relatively small. Fewer than 40
class members have overtime claims in excess of $1,000.00. (See Exhibit 2, Column H)) Proof
with respect to these claims would come primarily from the electronic records of Defendants, and
the record keeping and testimony about the job assignments, hours and working conditions -
including meal and rest periods -- would be common for all of the class members in each of the
Jobs. The issue of whether housing charges were improperly imposed would be determined
through looking at employee records of charges and the nature of, or in most cases lack of, the
signed statement regarding those charges. The other statutory penalties and damages all flow

from those violations and are merely calculations of amounts due based on statutorily established
11
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15, The Settlement Agreement provides for a total payment of $450,000.00,
$400,000.00 of which will be paid out to the Plaintiff and Plaintiff Class. This represents
approximately 30% of the wages, damages, statutory penalties and interest that could possibly be
recovered if Plaintiff and the class prevail on all issues and all equitable defenses are rejected by
the court. While this is a significant reduction from what might be recovered if Plaintiff and the
class were successful at trial, I believe that the Distribution Plan will result in a greater percentage
than that for most class members. It is not likely that all class members will claim their payments
under the Settlement Agreement. There is no reversion of the settlement funds. Any amounts not
claimed by class members will be distributed pro rata to other class members. (See Proposed
Distribution Plan attached hereto as Exhibit 2,) Second, some of the claims are subject fo
defenses, such as the rest period claim, that could result in a defense verdict, significantly
reducing the recovery for some class members.

16.  Additionally, and compellingly, Defendants provided reliable financial
information about their own financial condition as well as the declining earnings in the dairy
industry during the settlement process that suggests that if judgment for the full amount is
entered, they would be financially unable to pay it. This could force them into bankruptcy or
require extensive work to enforce the judgment which would delay any payment received.

17. As detailed in the Distribution Plan attached hereto as Exhibit 2, $6,000.00 of the
total settlement award is to be allocated as a participation enhancement award for the Named
Plaintiff and class representative, Octavio Flores-Ayon. Mr. Flores-Ayon expended significant
time during the litigation of this case assisting class counsel in the factual development of the
issues, identifying potential class members and responding to defenses raised by the Defendants.

I'am advised that he missed work in order to meet with counsel and to participate in the mediation
12
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sessions. Additionally, just by being involved in a publicly litigated case he became vulnerable to
being blacklisted. The dairy industry is a relatively small industry in the Central Valley. In my
experience, word about who is involved in litigation gets around even if not publicized. The
enhancement award of $6,000 is a relatively small compensation for taking this risk and
committing his time. Even when added to his share of the class distribution, it would not bring
him to full recovery if there is full or even 50% participation.

18.  The Settlement allocates no less than $7,000.00 and no more than $7,500.00 for
claims administration, which will be managed by Phoenix Claims Administrators. This is a
reasonable amount based on the size of the class, the fact that most class members are Spanish
speaking and will require translation or interpretation services, and the fact that two distributions
will be made to ensure the maximum recovery for claiming class members. A proposed notice to
the class, to be translated into Spanish, is attached as Exhibit 6.

19.  The Settlement Agreement provides for attorney fees and costs to Plaintiff’s
counsel in the amount of $36,500.00. In the event that the Class Fund is not exhausted after
payment of the full amount of damages to all Class Members who file claims, Plaintiff’s counsel
will be paid up to an additional $17,500.00* for attorney fees and costs before the residue is
distributed to claimants pro rata,

20.  The amount provided in the Settlement Agreement for attorney fees and costs is
reasonatble, not only because it is a modest portion of the common fund (8 to 12 percent), but also
because my calculation of the lodestar of work performed by CRLA Foundation and our actual

costs in litigating this action to date exceeds the maximum fees and costs allowable under the

4 The Settlement Agreement states that Plaintiff’s counsel may receive an additional $19,000.00
up to a total of $54,000.00. However, the difference between the initial $36,500.00 and maximum
$54,000.00 is $17,500.00.

13
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settlement. CRLA Foundation’s records show more than 100 hours of attorney time, amounting to
a lodestar amount of more than $32,000.00, and $13,855 in expenses (paid, most significantly, to
TelSwitch, the data analysis firm), which does not include un-invoiced work undertaken by
TelSwitch since the Settlement Agreement; or significant post-settlement attorney time for this
motion, the motion for final approval, and coordination with the claims administrator. Plaintiff’s
counsel will seek approval for attorney fees and costs as part of the motion for final approval of
the settlement.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Executed on March 17, 2020 at Oakland, California.

ﬁOAZUM < A,
By:

CYNTHIA L. RICE
Attorneys for the Plaintiff

14
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SETTLEMENT AGREEMENT AND RELEASE

This Settlement Agreement and Release (“Agreement™) is entered into by OCTAVIO
. FLORES-AYON, on behalf of himself and other similarly sitvated employees (“Plaintiff” and
“Plaintiff Class™), on the one hand, and VAN EXEL DAIRY, a partnership, CAROLYN VAN
EXEL, an individual, and HENRY P. VAN EXEL, an individual, (collectively referred to as
«yAN EXEL” or “Defendants”) on the other hand. All parties to this Agreement are
collectively referred to hereinafter as the “Parties.” The effective date of this Agreement shall

be the date on which it is executed by all Parties.

1. RECITALS

Plaintiff was formerly employed by Defendants as a non-exempt employee at the VAN
EXEL DAIRY. Through this action, and seitlement agreement and subject to court approval,
Plaintiff seeks to represent the Plaintiff Class composed of “All individuals employed as non-
exempt laborers (including milkers and individuals who worked outside the dairy bams with the
cows, or, for example, doing maintenance and repair work, etc.) employed by Defendants during
the four years preceding the filing of the Complaint through March 16, 2019 (or from July 17,
2013 through March 16, 2019 referred to hereafter as the “Class Time Period”.)” The Parties
have identified one bundred and forty-four (144) members of the class who are identified in
Exhibit 2 to this Agreement.

A Plaintiff alleges that VAN EXEL owes him and members of the Plaintiff Class
wages, penalties,-and other damages arising from their violation of the California
Labor Code, including §§ 201, 202, 203, 221, 224, 218, 226, 226.7, 512, 558
1182.12, 1182.13, 1194, 1194.2, 1197, 1198, and Industrial Welfare Commission
‘Wage Order No. 14 (8 Cal. Code Regulations § 11140}, as well as for violations
of California’s Unfair Competition Law, Cal. Bus. and Prof. Code § 17200 ez
seq. Plaintiff's and the Plaintiff Class’ claims include failure to compensate for
all hours worked, failure to pay overtime wages, unlawful deductions for
housing, failure to provide compliant meal and rest periods, failure to furnish

ermrrnn

termination during the Class Time Period.

B. Defendauts deny any and all liability for the claims alleged by Plaintiff on behalf
of himself and the Plaintiff Class.

C. The Parties desire to avoid the time and expense of litigation and wish to resolve
any and all issues between the Parties and Plaintiff Class arising from or relating
to Plaintiffs and the Plaintiff Class’ employment with VAN EXEL during the
Class Time Period, including, but not limited to, claims for damages, interest,
wages and penalties under the Labor Code.
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II. AGREEMENT

NOW THEREFORE, to fully, finally, and completely settle all disputes between the
Parties hereto, and in consideration for the foliowing covenants, obligations and undertakings,
the sufficiency of which is hereby acknowledged, it is mutually agreed as follows:

A. Incorporation of Recitals. The foregoing recitals are fully incorporated into the

B.

terms of this Agreement by this reference.

Consideration. In consideration of the promises and covenants contained in this
Agreement, VAN EXEL agrees to pay Plaintiff and the Plaintiff Class the total
sum of Four Hundred and Fifty Thousand Dollars ($450,000.00) (“Settlement
Amount™), paid as set forth in the following paragraph. All payments shall be
made by a company business check payable to the Claims Administrator
identified by the parties and approved by the court. All payments are due within
fifteen (15) days of the court’s final approval of this Agreement. In the event that
VAN EXEL fails to make payment on or before that date, interest shall accrue at
the annualized rate of ten percent (10%) on the unpaid amount until fully paid.
Confirmation of the payment shall be provided to Plaintiff’s attorney Cynthia
Rice, California Rural Legal Assistance Foundation, 2210 K Street, Suite 201,
Sacramento, CA 95816 at the time the funds are tramsferred to the claims
administrator.

Payments to Plaintiff and Plaintiff Class. The Settlement Amount
($450,000.00), upon approval by the court, shall be allocated among the Plaintiff
and Plaintiff Class as provided in the Class Distribution Plan attached hereto as
Exhibit 1. Defendants shall not be responsible for any federal and state taxes,
social security payments or any other payments related to the payment of wages
to Plaintiff or the Plaintiff Class and all such amounts due shall be paid from the
Class Fund.

1, Class Fund — As reflected in the Distrbution Plan, the sum of §$
$400,000.00 shall be payable to members of the Plaintiff Class, including
Plaintiff OCTAVIO FLORES-AYON, according to the payout amounts
provided in the Distribution Plan.

2. Except as provided in paragraph C.4., D and E the full amount of the Class
Fund shall be paid to Plaintiff and the Plaintiff Class members that file a
claim, pro rata, based on the payment amounts due provided in the
Distribution Plan.

3. Participation Enhancement — In addition to his claim amount under the
Distribution Plan, Plaintiff shail be paid the amount of six thousand dollars
($6,000.00), in recognition of the time, expense and personal and
professional risks he suffered as a result of his participation in this action.
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4. Employer Contributions — To the extent that employer contributions are
due as the tesult of payment of wages to Plaintiff or any Plaintiff Class
member, those amounts shall be paid out of the Class Fund.

D. Claims Administration Fee. The sum of no less than $7.000.00 and no more
than $7.500.00 shall be payable to the Claims Administrator.

E. Attorneys’ Fees and Costs. The sum of no less than $36,500.00 and no more
than $54,000.00 shall be paid to Plaintiff’s Counsel for costs and fees associated
with the litigation of the action. As provided in the Distribution Plan, Plaintiff’s
Counsel will be guaranteed payment of no less than $36,500.00, but may claim an
additional amount of up to $19,000.00 in the event that the Class Fund is not
exbausted as a result of full payment of all amounts due to the Plaintiff and
claiming Plaintiff Class members as provided in the Distribution Plan.

F. Injunctive Relief. Pursuant to Bus. & Prof. Code § 17200, ef seq., Plaintiff and
the Plaintiff Class assert that they are entitled to injunctive relief to address the
alleged unlawful practices. In settlement of those claims, and as a matenial and
essential element of this Agreement, Defendants, and each of them agree to
establish and comply with the following practices at each and every dairy or other
location at which any Defendant conducts business associated with the production
of milk products.

1. Timekeeping: Defendants shall establish a timekeeping policy that
records the exact time the employee begins his/her work shift; the time the
first rest period of the day is taken; the time when the employee begins
and ends each meal period; the time when the employee begins his/her
second rest period of the day and each successive rest period as applicable;
and the exact time the employee ends his/her work shift.

2. Meal Periods: A meal period of not less than thirty (30) minutes shall be
provided to every employee who works a work period of six (6) or more
hours. The meal period shali commence no later than the beginning of the
fifth hour of work. If a work period of not more than six (6) hours will
complete the day’s work, the meal perjod may be waived at the request of
the employee, and Defendant shall maintain a written record of each such
request.

3. Rest Periods: A rest period of ten {(10) minutes net rest time per four (4)
hours or major fraction thereof shall be provided to each employee, which
insofar as practicable shall be in the middie of each work period. The
authorized rest period time shall be based on the total hours worked daily
at the rate. However, a rest period need not be authorized for employees
whose total daily work time is less than three and one-half (3 1/2) hours.

4, Relief During Meal and Rest Periods: Work shall cease during the
prescribed times for meal and rest periods unless, to the extent necessary,
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relief employees substitute for other employees to ensure that their meal
and rest periods are fully relieved.

. Pay Practices: Non-exempt salaried employees shall be paid an howly

rate, or to the extent that they are paid on a salary basis, that salary shall be

considered payment for sixty (60) hours of regular time during each work
week within the pay period. Non-exempt employees paid on a salary basis

shall be provided with notice of their “regular hourly rate” of pay which
shall be calculated by multiplying the meonthly salary amount by 12,
dividing that amount by 52 and then dividing that amount by 60. For
example: The regular hourly rate for an non-exempt employee being paid
a monthly salary amount of $3,600.00 would be determined as follows:

$3,600 x 12 = 43,200/52=8830.77/60= §13.85 per hour.

. Overtime and Double Time Pay: Non-exempt salaried employees who

work in excess of ten (10) hours per day or sixty (60) hours per workweek,
or on a seventh consecutive day in the work week (including non-exempt
employees paid on a salary basis) shall be paid for all such hours at one
and one-half (1 1) times their regular hourly rate (this amount is in
addition to the base salary amount for any non-exempt employee paid on a
salary basis). In the event that work on the seventh consecutive day
exceeds eight (8) hours, those hours shall be paid at double the regular
hourly rate.

. Housing Charges: Bmployees shall not be charged for rent of housing

provided by Defendants, and/or have rent for housing provided by
Defendants deducted from their wages except under the following
conditions:

i, A written rental agreement, signed by the employee and an
authorized agent of Defendants, is entered into between the
employee and Defendants providing the monthly rental amount
and containing an express written authorization by the employee to
have a specific amount deducted from his/her paycheck to pay that
rental amourt.

ii. The housing provided shall meet all applicable standards of
habitability and, to the extent that the Defendants provide housing
to five (5) or more employees, comply with the terms of the
California Employee Housing Act.

iii. Employees shall have the right to quiet enjoyment of the housing
premises provided by Defendants.

8. Wage Statements: Employees shall be provided with a written wage

statement with each periodic payment of wages that includes (1) gross
wages eamned, (2) total hours worked by the employee, (3) all deductions,

4



BY FAX

including but not limited to deductions for housing, (4) net wages earned,
(5) the inclusive dates of the period for which the employee is paid, (6) the
name of the employee and only the last four digits of his or her social
security number or an employee identification number other than a social
security number, (7) the name and address of the legal entity that is the

employer and, (8) zll applicable hourly rates in effect during the pay
period, including but not limited to the regular hourly rate of non-exempt

employees paid on a salary basis, and the corresponding number of hours
worked at each hourly rate by the employee; and any other information
required by state or federal law.

G. No Intimidation, Retaliation or Blacklisting. VAN EXEL agrees that VAN

EXEL, and each of its owners, employees, agents, representatives, successors,
predecessors, related entities and assigns shall in no way interfere with the
prospective employment opportunities or otherwise retaliate or discriminate
against Plaintiff or any Plaintiff Class member who files a claim. VAN EXEL
agrees not to discourage Plaintiff Class members from filing claims under the
terms of the Agreement, VAN EXEL further agrees that if any person or entity
seeks information regarding the employment or character of Plaintiff, VAN
EXEL shall confirm the term of employment and, if requested, the final rate of
pay, but shall provide no further information unless required to do so by law, or
otherwise authorized in writing by the Plaintiff.

. Class Settlement Approval. This Agreement is entered into with the

understanding that as a class action any settlement must be approved by and is
conditioned upon approval by the court and is subject to notice and opt out
provisions applicable to the putative class. The Parties agree that after execution
of the Agreement they will file a joint motion for preliminary class certification
and preliminary approval of the Agreement, which will include notice lo the
putative class, including notice of the right to opt out from the class and proposed

settlement. The joint motion will include a date for final approval of the
Agreement.

Good Faith Dispute. Plaintiff acknowledges and agrees that Defendants deny all
Yability for the damages claimed by Plaintiff. Plaintiff further acknowledges and
agrees that this Agreement is a compromise of a good faith dispute between
Plaintiff and Defendants regarding Plaintiff’s and the Plaintiff Class’ claimed
damages, and that upon receipt of the Settlement Payment, Plaintiff will have
received from Defendants all past and current camed wages, penalties and other
damages through the Effective Date of this Agreement.

J. General Mutual Release.

i In consideration of the covenants and promises set forth in this
Agreement, Plaintiff forever releases and discharges Defendants, and each
of their respective owners, officers, directors, shareholders, partoers,
employees, agents, representatives, successors, predecessors, related

5
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entities and assigns (collectively the “Released Parties”), and each of
them, and Defendants forever release Plaintiff and each of his successer,
heirs or assigns, from any and all liability arising from the employment
relationship, including actions for violation of employment rights,
including claims, liabilities, obligations, damages, injuries, losses, wages,
pehalties. bonuses. employment benefits, attorneys’ fees and costs,
whether in law or equity, including, any rights or claims under Jocal, state
or federal employment laws arising out of the Parties’ employment
relationship as of the date of their signature on this Agreement, to the
extent authorized by law. This includes, without limitation, matters
related to VAN EXEL’s payment of wages to Plaintiff; employment law
claims related to Plaintiff's working conditions; and all claims under the
California Labor Code, including but not limited to, those set forth in
sections §§ 201, 202, 203, 221, 224, 218, 226, 226.7, 512, 558, 1182.12,
1182.13, 1194, 1194.2, 1197, 1198, and Industrial Welfare Commission
Wage Order No. 14 (8 Cal. Code Regulations § 11140), as well as for
violations of California’s Unfair Competition Law, Cal. Bus. and Prof.
Code § 17200, et seg., and any other federal, state, or local insurance,
human rights, civil rights, wage-hour, pension, or labor laws, rules and/or
regulations, public policy, contract, based upon any conduct up to and
including the Effective Date of this Agreement.

The Parties acknowledge and agree that this release does not release or
otherwise affect claims governed by California workers’ compensation
laws. However, Plaintiff represents that at this time he has no pending
claim for workers’ compensation arising from his employment with
Defendants, has no knowledge of injuries or illnesses for which he would
be entitled to compensation under the workers’ compensation laws, and
has no intention of filing a workers® compensation claim at this time.

K. Waiver of Claims. In addition to the waivers set forth in Section ILJ,, Plaintiff
understands and agrees that he:

> 3

Has had the provisions of this Agreement explained to him in Spanish, the
language in which he is most fluent.

Is, through this Agreement, releasing all Released Parties from the claims
described herein.

. Has consulted with an attorney before executing this Agreement and has

received independent legal advice with respect to the advisability of
executing this Agreement and the ramifications of the meaning of waiving
the aforementioned claims.

Has not assigned or subrogated any claim conceming any Released Party
or authorized any other person or entity to assert such a claim or claims on
Plaintiff’s behalf.



5, Plaintiff is not aware of any liens and/or third-party claims of any type
related in any way to the claims asserted by Plaintiff. Plaintiff shall be
solely responsible for any such liens and/or claims -that exist. Plaintiff
agrees to defend, indemnify and hold harmless the relevant Released
Party(ies) for any liability and costs, including any attorneys’ fees, related
to any such liens and/or claims that exist.

. No Admission of Liability. The Parties acknowledge and agree that this

Agreement represents a settlement and compromise of a good faith dispute, and
that by entering into this Agreement, no Party admits—and rather expressly
denies—any liability, wrongdoing, or negligence. No provision of this
Agreement, or of any related document, shall be construed as an admission or
concession of liability, wrongdoing, or negligence.

. Opportunity to Consult/Voluntary Agreement. The Parties acknowledge and

agree that each of them has had the right and full opportunity to consult with legal
counsel or any other person of their choosing before signing this Agreement, and
that the Parties have entered into this Agreement voluntarily and with knowledge
that it shall become a binding and enforceable contract affecting their legal rights.

. Attorneys’ Fees. If any Pariy initiates litigation to enforce any provision of this

Agreement, the prevailing Party shall be entitled to recover all of its costs and
expenses, including reasonable attomeys’ fees and expert witness fees, incurred in
connection with such an action.

. Governing Law. This Agreement shall be construed and enforced in accordance

with the laws of the State of California.

. Severability of Provisions. If any provision of this Agreement is determined to

be invalid or unenforceable, then the invalidity or unenforceability of that
provision shall not affect the validity or enforceability of any other provision of
this Agreement and all other provisions shall remain in fuli force and effect.

. Entire Agreement. This Agreement constitutes the entire understanding between

Plaintiff, Plaintiff Class and Defendants and supersedes any other oral or written
understanding or agreement periaining 10 the subject matter discussed hersin. No
persen or Party is authorized to make any representations, warranties or promises
except as set forth in writing in this Agreement. No statement, agreement,
representation or promise by any person which is not contained in this Agreement
shall be valid or binding. No modification of this Agreement shall be of any force
or effect, unless in writing and executed by Defendants and Plaintiff.

. Interpretation of the Agreement. This Agreement and any documents or

instruments delivered pursuant thereto shall not be construed in favor of, or
against any of the Parties hereto by reason of the extent to which any Party and/or
their counsel have participated in the drafting of this Agreement. Each and every
provision of this Agreement and such other documents and instruments shall be
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construed as though all Parties hereto participated equally in the drafiing thereof.
Any statute or rule of construction that a document is to be construed against the
drafting Party shall not be employed in the interpretation of this Agreement.

S. Jurisdiction. The Parties expressly consent to the jurisdiction of the San Joaquin
County Superior Court, pursuant to Code Civ. Proc. § 664.6 for any and all
matters pertaining to the interpretation and or enforcement of this Agreement.

T. Successors and Assigns. This Agreement shall bind and inure to the benefit of
the principals, agents, representatives, administrators, trustees, successors, and
assigns of the Parties and shall inure to the benefit of all persons, firms,
corporations, agents, or principals against whom the claims released herein might
be asserted.

U. Captions. The headings, titles, and captions contained in this Agreement are
inserted only for the convenience of the Parties and are for reference only, and in
10 way define, limit, extend, or describe the scope of this Agreement or the intent
of any provision thereof.

V. Counterparts. This Agreement may be signed in counterparts, each of which
shall be deemed an original, and all such counterparts shall constitute one and the
same instrument. The signature of a Party to any counterpart may be removed
and attached to any other counterpart. Any counterpart to which is attached the
signatures of all Parties shall constitute an original of this Agreement. Facsimile,
electronic mail and/or scanned copies of signatures shall be deemed originals.

THE PARTIES HERETO ACKNOWLEDGE THAT THIS AGREEMENT IS EXECUTED
VOLUNTARILY AND WITHOUT DURESS OR UNDUE INFLUENCE ON THE PART OF,
OR ON BEHALF OF ANY OTHER PARTY, PERSON, FIRM, OR ENTITY.

PLAINTIFF:
1 M J .o .
Datcd: (O{/'ZS/{‘? Tl s F/O‘E'c”{ [)\/nff.l

L

OCTAVIO FLORES-AYON

Plaintiff

Approved as to form:

Dated: /0/4257 /7 @M’Q—"‘—
’ ! Cynthia)L. Rice
California Rural Legal Assistance Foundation

Attomneys for the Plaintiff and Plaintiff Class

DEFENDANTS:
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Dated:

05 /7

Dated: /6-15-7/7

Dated; /¢ // ’ 5—‘/4,/"?
7

Approved as to form.:

Dated: [ £17 [ % ”(ﬂﬁ\\

Y i

G SF

VAN’EXEL DAIRY

L/"’"l (/é"*‘\— ‘L/

CAROLYN VAN EXEL
M

3

HENRY P, VAN EXEL
\ -

e ’\/J;,ﬁ/v/

Raddy SThomas
Law Offices of Randy Thomas
Attorneys for Defendants
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PROPOSED CLASS DISTRIBUTION PLAN
FLORES-AYON, et al, v. VAN EXEL DAIRY, et al.,
San Joaquin Superior Court Case No. STK-CV-UOE-2017-0007343

A. Payment and Deposit of the Settlement Fund.  As provided in the Settlement
Agreement, Defendants shall transmit payment of the amount of $450,000.00 (the
“Settlement Fund™) to the Claims Administrator within fifteen (15) days of
approval of the Settlement Agreement by the Court. Upon receipt the Claims
Administrator shall deposit that amount in an interest bearing account the sole
purpose of which shall be for payments of funds as provided in this Distribution
Plan.

B. Payments to Plaintiff and Plaintiff Class. The amount of $400,000.00 (the
“Class Fund”) shall be allocated as provided in this Class Distribution Plan or as
otherwise approved by the Court. Defendants shall not be responsible for any
federal and state taxes, social security payments or any other payments related to
the payment of wages to Plaintiff or the Plaintiff Class and all such amounts due
shall be paid from the Class Fund.

1. Class Fund - As reflected in the Distribution Plan, the sum of
$400,000.00 shall be payable to members of the Plaintiff Class, including
Plaintiff OCTAVIO FLORES-AYON, according to the payout amounts
provided in the Distribution Plan.

2. No Reversion -- Except as provided in paragraph H. 7. the full amount of
the Class Fund shall be paid to Plaintiff and the Plaintiff Class members
that file a claim, pro rata, based on the payment amounts due provided in
the Distribution Plan,

3. Employer Contributions — To the extent that employer contributions are
due as the result of payment of wages to Plaintifl or any Plain(i[l Class
member, those amounts shall be paid out of the Class Fund.

C. Participation Enhancement — In addition to his claim amount under the
Distribution Plan, Plaintiff shall be paid the amount of six thousand doiiars
($6,000.00), in recognition of the time, expense and personal and professional
risks he suffered as a result of his participation in this action,

D. Claims Administration Fee. The sum of no less than $7,000.00 and no more
than $7,500.00 shall be payable to the Claims Administrator.

E. Attorneys’ Fees ard Costs. The sum of no less than $36,500.00 and no more
than $54,000.00 shall be paid to Plaintiff’s Counsel for costs and fees associated
with the litigation of the action. Plaintiff’s Counsel shall be guaranteed payment
of no less than $36,500.00, but may claim an additional amount of up to
$17,500.00 in the event that the Class Fund is not exhausted as a result of full
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payment of all amounts due to the Plaintiff and claiming Plaintiff Class members
as provided in the Distribution Plan,

. Apportionment of Class Fund. Plaintiff and Claiming Members of the Plaintiff

Class will be assigned a maximum payout amount based on the calculation of
underpaid wages, interest, penalties and liquidated damages arising from the
various claims. These calculations are included for each identified Class Member
in Attachment A, Plaintiff and Claiming Members of the class will receive a
guaranteed payout of 25% of the maximum payout amount, which shall be
reduced by the amount necessary to pay the employer’s share of social security
payroll contributions on the amount allocated as payment of underpaid wages due.

. Payments from the Settlement Fund for the Participation Enhancement,

Attorneys Fees and Costs, and Claims Administration. The Claims
Administrator shall be authorized to and shall disburse the following funds from
the Settlement Fund.

1. Within fifteen (15) days of establishment of the Settlement Fund the
Claims Administrator shall issue payment to Plaintiff OCTAVIO
FLORES-AYON in the amount of $6,000.00 representing full payment of
the Participation Enhancement allocated to him in the terms of the
Settlement Agreement.

2. Within fifteen (15) days of establishment of the Settlement Fund, the
Claims Administrator shall issue payment to counsel for the Plaintiff and
Plaintiff Class, California Rural Legal Assistance Foundation, Inc., in the
amount of $36,500.00 for attorneys fees and costs as provided in the
Settlement Agreement. Counsel for Plaintiff and the Plaintiff Class shall
be entitled to an additional payment for attorneys fees and costs, if funds
are available as provided in paragraph of the Settlement Agreement and
this Distribution Plan.

L

t any time within the course of the Claims Administration the Claims

Administrator may issue funds to itsell in an amount of no less than
$7,000.00 and no more than $7,500.00 to compensate the Claims
Administrator for the cost of administering this Distribution Plan. The
Claims Administrator shall give notice to Plaintiff’s counsel no less that
10 work days prior to issuing a check for claims administration costs.

H. Notice, Perfection and Payment of Claims from the Class Fund. Within 30

days of the date of the approval of the Settlement Agreement the Claims
Administrator shall mail a copy of the Notice attached hereto as Attachment B, in
Spanish and English, to each member of the Plaintiff Class to the last known
address provided by the Defendant, and to any additional addresses provided by
the Plaintiff’s counsel. The Notice shall include an estimate of the amount due to
the Class Member based on the Maximum Payout Amount, adjusted to reflect the
payment of the employer’s social security payroll taxes.
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. Claims Period. As provided in the Notice Class Members shall have six

months from the date of the mailing of the Notice to file a claim for
payment from the Class Fund (the “Claim Period”). Claims shall be made
by submitting the Claim Form attached hereto as Attachment B to the
Claims Administrator, along with the identification verification
documents, or information, as required on the claim form.

. Verification and Payment of Claims. Upon receipt of a Claim Form, the

Claims Administrator shall take reasonable steps to verify the identity of
the claiming Class Member, but shall not require identity verification
information in excess of that indicated on the Claim Form. In the event
that the claiming Class Member is unable to provide any of the identity
verification documents or information, the Claims Administrator will
consult with counsel for Plaintiff who shall decide whether that Class
Member’s claim shall be verified.

. In the event that a Class Member who is not included on in Attachment A

is able to demonstrate to Plaintiff’s counsel and the Claims Administrator
that he or she is a member of the Class, with a bona fide claim, the total
amount due each such individual shall be calculated and added to the total
amount due (Column B of Attachment A) prior to the pro rata calculation.

. Within 30 days after a Class Member’s claim is verified, the Claims

Administrator shall issue a payment for 25% of the Maximum Payout
Amount allocated to underpaid wages due, reduced by the employer’s
share of the social security payroll taxes, and from which employee
withholdings will also be deducted; plus an additional amount equal to
25% of the Maximum Payout Amount of the interest, penalties, liquidated
damages and other compensation due, as reflected in Attachment A.

. Late claims may be considered before final distribution of the Class Fund,

and upon approval of Plaintiff’s counsel the Claims Administrator shall
pay any verified late ciaim so long as good cause is shown for the late
filing and payment of the ciaiin will not result in an apportionment of less
that 25% of the the Maximum Payout Amount to Plaintiff and each of the
Class Mcmbers who filed a timely verified claim.

. Within 60 days after the expiration of the Claims Period the Claims

Administrator shall have reviewed and verified or rejected all claims
submitted. Each Class Member, including Plaintiff OCTAVIO FLORES-
AYON, who files a verified claim shall receive a pro rata share of the
remainder of the Class Fund, based, and up to the maximum amount of
the total amount due that Class Member as reflected in Column B of
Attachment A of this Distribution Plan. Except as provided in paragraph
H.7., the entire remainder of the Class Fund will be distributed to the Class
Members.
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7. In the event that payments under paragraphs G.1-3 and H.1-6 do not
exhaust the Settlement Fund. The remainder shall be distributed as
follows:

i. Plaintiffs’ counsel shall receive up to the amount of $17,500.00 as
additional attorneys fees and costs. If that does not exhaust the
Settlement Fund, then;

ii. The Claims Administrator shall, disburse any remainder to the
Plaintiff and each Class Member as an additional pro rata
payment, based on Column B of Attachment A of the Distribution
Plan, characterized as accrued interest and.

8. Within 60 days after final distribution the Claims Administrator shall
provide a report to Class Counsel summarizing claims made, claims
rejected, claims verified and amounts paid from the Settlement Fund.
Counsel for the Class may request and receive information about claims
made and payments made at any time during the distribution process.
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Exhibit “3”
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IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN JOAQUIN

OCTAVIO FLORES-AYON, on behalf of Case No. STK-CV-UQE-2017-0007343
himself and all others similarly situated,

Plaintiffs, | NOTICE OF CLASS ACTION

VS. SETTLEMENT

VAN EXEL DAIRY, a partnership; CAROLYN
VAN EXEL, an individual; HENRY P. VAN
EXEL, an individual; and DOES 1-20 inclusive.

Defendants.

TO: ALL EMPLOYEES OF VAN EXEL DAIRY EMPLOYED ANY TIME BETWEEN
JULY 17, 2013 AND MARCH 16, 2019 WHO ARE NOT EXEMPT FROM
CALIFORNIA WAGE AND HOUR LAWS

RE: SETTLEMENT OF CLAIMS FOR ALLEGED UNFAIR BUSINESS PRACTICES,
FAILURE TO COMPENSATE FOR ALL HOURS WORKED, FAILURE TO PAY
OVERTIME WAGES, UNLAWFUL DEDUCTIONS FOR HOUSING, MEAL AND
REST BREAK VIOLATIONS, FAILURE TO FURNISH ACCURATE ITEMIZED
WAGE STATEMENTS, FAILURE TO PAY ALL WAGES DUE UPON
TERMINATION, AND OTHER CAUSES OF ACTION AS EXPLAINED IN SECTION
IV. BELOW

THIS NOTICE MAY AFFECT YOUR LEGAL RIGHTS. PLEASE READ 1T CAREFULLY.
YOU MAY BE ENTITLED TO MONEY FROM THIS SETTLEMENT.

The Court auithorized this notice. Il is not a solicitation from a lawyer.

1. INTRODUCTION

This NOTICE OF SETTLEMENT conccrns a class action lawsuit filed against Van Exel Dairy
in 2017 in San Joaquin County Superior Court. The named plaintiff is Octavio Flores-Ayon. You
previcusly received notice that the attorneys for Mr. Flores-Ayon asked the Defendants to provide your
name, contact information, and payroll records in order to investigate whether Defendants violated
your rights.

Plaintiff has now agreed to settle the action on behalf of himself and all the other Van Exel
Dairy employees within a proposed class (“the Plaintiff Class™):

All individuals employed as non-exempt laborers (including milkers and
individuals who worked outside the dairy barns with the cows, or, for
example, doing maintenance and repair work, etc.) employed by
Defendants from July 17, 2013 through March 16, 2019 (the “Covered
Pericd”).

THIS NOTICE IS TO INFORM YOU ABOUT:
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Flores-Ayon v. Van Exel Dairy, et al., Class Settlement Notice
Settlement Exhibit B

« A PROPOSED SETTLEMENT OF THIS PENDING CLASS ACTION LAWSUIT &
YOUR RIGHT TO RECEIVE A SHARE OF THE SETTLEMENT FUNDS; AND

¢ YOUR RIGHT TO MAKE ANY OBJECTIONS YOU MAY HAVE TO THE
SETTLEMENT.

II. DESCRIPTION OF THE LAWSUIT

OCTAVIO FLORES-AYON (“Plaintiff”) filed this class action lawsuit against Defendants Van
Exel Dairy, Carclyn Van Exel, and Henry P. Van Exel (“Defendants™), claiming that they violated
state labor laws by failing to pay overtime wages to employees who worked more than 10 hours a day
or 60 hours a week; failing to provide workers with legally-compliant meal and rest periods;
improperly deducting from wages for housing; and for failing to promptly pay all wages due after
workers left employment, among other causes of action. On behalf of himself and similarly-situated
workers, Plaintiff sought restitution and an award of prejudgment interest, penalties, and their
attorneys’ fees and costs. The lawsuit was filed on July 17, 2017.

Defendants denied and continue to deny Plaintiff’s allegations, and they contend that Plaintiff
and other similarly situated workers have been properly paid for all hours worked and that they do not
owe any wages, interest, penalties, or other amounts to Plaintiff or any other worker who worked
during the Covered Period at Van Exel Dairy. Nevertheless, Defendants wish to settle in order to avoid
the costs, time, and disruption caused by litigation.

On October 15, 2019, Plaintiff and the Defendants reached a Settlement Agreement, described
below.

Plaintiff’s attorneys believe that the settlement described below is fair, adequate, reasonable,
and in the best interests of the Plaintiff and the Plaintiff Class.

On **A% 2020, the California Superior Court for the County of San Joaquin granted
provisional certification of the Plaintiff Class and preliminary approval of this class action settlement.
This NOTICE is being sent to you because Van Exel Dairy’s records indicate that, during the Covered
Period, you worked as a non-exempt worker at Van Exel Dairy. Therefore, you may be entitled to
receive compensation. This settlement affects vour vights.

III. TERMS OF THE PROPOSED SETTLEMENT AGREEMENT

A. Defendants have agreed to pay a total of Four Hundred and Fifty Dollars ($450,000.00)
under the settlemen( (the “Settlement Amount”) to resolve all claims alleged against Delendants in this
lawsuit by any member of the Plaintiff Class during the Covered Period. Within 15 days from the
Court’s Final Order approving the Settlement Agreement, Defendants will make the Settlement Fund
payment to the third-party administrator listed below in paragraph D (the “Claims Administrator™),
who will distribute the funds in the manner described below.

B. Of the Settlement Amount, $50,000 will be distributed as follows:
1. Class Representative Enhancement: The Plaintiff requests an enhancement

award payment of $6,000 to compensate him for undergoing the burden and expense of bringing and
prosecuting this action.
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2. Settlement Administration Costs: The parties estimate that the settlement
administration costs will be approximately $7,000.00 to $7,500.00. This amount will be paid to the
Claims Administrator listed below in paragraph D.

3. Attorneys’ Fees and Costs: Under the settlement, California Rural Legal
Assistance Foundation (“Class Counsel”) will receive $34,500.00 of the Settlement Fund for attorneys’
fees and costs to compensate them for their work on the case and the actual expenses they have
incurred. If the Settlement Fund is not exhausted by paying members of the Plaintiff Class, Class
Counsel may apply for an additional $17,500.00 for a maximum total of $54,000.00.

C. The remaining $400,000.00 of the Settlement Fund will be distributed to Plaintiff and
the Plaintiff Class members who submit a Claim Form. The amount that each Plaintiff Class member
will receive is based on calculations by Class Counsel using time records and paystubs provided by
Defendants.

L. Maximum Payout Amount: Using the time and payroll information provided by
Defendants, Class Counsel calculated the maximum amount that would be recovered on behalf of each
Plaintiff Class member if Plaintiff went to trial and prevailed on all of his claims. Although these
claims were and are disputed by Defendants, they are the basis for the Settlement Agreement. The
Maximum Payout Amount for each member of the Plaintiff Class includes: (a) compensation for all
hours of work that Class Counsel believe to be overtime at 1.5 times the regular rate of pay; (b) an
additional hour at the regular rate of pay for each day the Plaintiff Class member was not provided
with a meal break that Class Counsel believes was required; (c) an additional hour at the regular rate of
pay for each day the Plaintiff Class member was not provided with a rest break that Class Counsel
believes was required; (d) a refund of all housing deductions; (e) interest on each of these claims; (f}
liquidated damages for overtime that Class Counsel believes should have been paid; (g) a penalty for
providing wage statements that Class Counsel believe were inaccurate; and (h) if the member of the
Plaintiff Class left employment during the Covered Period, a penalty for not paying all of these
amounts immediately. Your Maximum Payout Amount is contained in the Appendix to this
Notice.

: 2. Claim Form: If the Court gives final approval to the Settlement Agreement, the
Claims Administrator will mail each member of the Plaintiff Class a Claim Form showing the
Maximum Payout Amount. The Plaintiff Class member must sign and return the Claim Form to the
Claims Administrator, including documents or other information to verify the Plaintiff Class member’s
identity.

Ti order to receive anv pavment from the Sattlement Tunds. the Plaintiff Class member must
sign and return the Claim Form within six (6) months of the date the Claim Form is mailed (*the
Claim Period).

3. Minimum Payout Amount: Each member of the Plaintiff Class who timely
submils a Claim Form is entitled to a minimum payment in the amount of 25% of the member’s
Maximum Payout Amount. Once all claims are received, the payments will be increased in accordance
with available funds from the $400,00Q.00, up to the Maximum Payout Amount.

4, Pavroll taxes will be deducted: Before sending payment to each member of the
Plaintiff Class Member, the Claims Administrator will deduct social security payroll taxes. These
taxes will be paid by the Claims Administrator to the Internal Revenue Service.

5. Remaining funds: If there are additional funds after allocating the Maximum
Payout Amount to each Plaintiff Class member who submitted a timely Claim Form, less payroll taxes,
then the balance of remaining funds will be distributed as follows:
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a. First, Class Counsel may apply for up to $17,500.00 in additional attorney
fees and costs.

b. Second, all funds then remaining will be paid to the Settlement Class
Members who submitted a timely Claim Form, in proportion to the size of
each Class Member’s individual claims.

D. The Claims Administrator for the Settlement Fund is;

Phoenix Class Action Administrative Solutions
1411 N. Batavia St., Suite 105

Orange, California 92867
Telephone Number: 1-800-523-5773

The exact amounts of your individual settlement share from the Settlement Fund will be determined
after the Claim Period and after all Claim Forms received are processed. If you have any questions,
call the Claims Administrator at . You may also call Class Counsel at (916) 446-
7904 ext, 122.

E. In addition to the Settlement Fund, the Settlement Agreement requires Defendants to
abide by the following labor practices at each of their dairy locations:

¢ cstablish a timekeeping policy that records the exact start/stop time for the day and for
each meal and rest period;

e provide meal periods no later than the fifth hour of work, which an employee can waive
only during a workday of six hours or less;

e provide paid rest periods of ten minutes, evenly spaced, for each four hours of work;
cease work during these meal and rest periods;
pay all non-exempt employees an hourly rate, or if by salary, a salary representing sixty
hours of regular time per week;

* pay overtime after ten hours in a day or sixty hours in a work week, and on a seventh
consecutive day of work, and pay double time after eight hours on a seventh
consecutive day;

e ot charge rent or deduct rent from wages unless there is a written rental agreement and
express authorization for such deduction, and unless the housing complies with
applicable standards of habitability; and

e provide written wage statements including all required information.

1V.  BINDING EFFECT AND CLASS RELEASE

If the Court grants final approval of the Settlement Agreement, the proposed Settlement will be
binding on all members of the Plaintiff Class and will bar any Plaintiff Class member from bringing
any claims for unpaid wages, waiting time penalties, improper deductions, missed rest or meal periods
penalties, interest, or attorneys’ fees and costs, under the California Labor Code or the California
Business & Professions Code during the Covered Period, as well as any claims that could have been
brought against Defendants based on the factual allegations contained in the Plaintiff’s complaint.

Once it is finally approved, the Settlement will fully release and discharge the Defendants and
all of their owners, shareholders, divisions, affiliates, parent companies, and subsidiaries from all
individual and class claims, debts, liabilities, demands, obligations, penalties, guarantees, costs,
expenses, attorneys’ fees, damages, action or causes of action, including but not limited to any claims
for unpaid wages, waiting time penalties, improper deductions, missed rest or meal periods penalties,
interest, or attorneys’ fees and costs, under the California Labor Code or the California Business &
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Professions Code during the Covered Period, as well as any claims that could have been brought
against Defendants and all of their owners, shareholders, divisions, affiliates, parent companies, and
subsidiaries, based on the factual allegations contained in the Complaint.

V. OBJECTIONS TO THE PROPOSED SETTLEMENT

You have the right to object to the settlement, if you believe for any reason that the Court
should not grant final approval of the proposed settlement. IF YOU WANT TO OBJECT TO THE
SETTLEMENT, YOU MUST FILE AN OBJECTION IN WRITING WITH THE CLAIMS
ADMINISTRATOR:

Phoenix Class Action Administrative Solutions
1411 N. Batavia St., Suite 105

Orange, California 92867

Telephone Number: 1-800-523-5773

IN THE WRITTEN STATEMENT, YOU MUST STATE THE BASIS OF YOUR
OBJECTION. TO BE TIMELY, YOUR WRITTEN OBJECTION MUST BE POSTMARKED
ON OR BEFORE **#%%* 2{2().

If you have filed a proper timely objection, you also may appear at the final approval hearing
scheduled for ***** 2020, at 1:30 p.m. in the California Superior Court for the County of San
Joaquin, located at 180 East Weber Avenue, Stockton, California 95202, to have your objection heard
by the Court. Objections not previously filed in writing and postmarked by ***%%, 2020 will not
be considered by the Court. If you fail to file a timely objection or an objection that fails to satisfy
the requirements set forth in this notice, you will have no right to appear and present any argument at
the final approval hearing. You may be represented by an attorney at the final approval hearing. Any
attorney who will represent an individual objecting to the settlement must file a notice of appearance
with the Court and serve counsel for all parties on or before **** 2020. All objections or other
correspondence must state the name and number of the case — Flores-Ayon v. Van Exel Dairy. et al.,
California Superior Court for the County of San Joaquin, Case No. STK-CV-UOE-2017-0007343.

VI. ATTORNEYS’ FEES AND COSTS

You will not have to pay the attorneys who represented you as a Class member in this lawsuit.
As stated above in Section III, the settlement provides that Class Counsel’s attorneys’ fees and costs
shall be paid from the Seitiement Fund.

VII. ADDITIONAL INFORMATION, EXAMINATION OF PLEADINGS AND CLASS
COUNSEL CONTACT INFORMATION

This NOTICE provides only a summary of the most pertinent terms and conditions of the
settlement. The complete terms of the proposed settlement are stated in the actual Settlement
Agreement that has been tentatively approved by and filed with the Court. You can view important
documents about this case at this website: www.cpt----.com. You may also obtain a copy of the
proposed Class Action Settlement from Class Counsel, whose information is below.

You also may access all the documents that have been filed in Court in the case, including the
Settlement Agreement, at this website: https://cms.sicourts.org/fullcourtweb/start.do. Once you’re on
this webpage: (1) click “log in”; (2) in the menu bar, click “CASES” then “Civil Case”; (3) by “Case
Lookup” at the top, enter “CV™ in the first box, “2017” in the second box, and #7343 in the third box;
(4) click “Retrieve”; (5) in the menu on the left, click “Document Mgmt”; (6) on the next page, scroll
to the document you wish to see and click “VIEW” to download a PDF copy. You may also view



—~

X

BY FA

Flores-Ayon v. Van Exel Dairy, ef al., Class Settlement Notice
Settlement Exhibit B

images of every document filed in the case free of charge by using one of the computer terminal kiosks
available at each court location that has a facility for civil filings, including the one located at 180 East
Weber Avenue, Stockton, California 95202.

PLEASE DO NOT CALL OR CONTACT THE COURT. If you have any questions about
the settlement, you may contact the Claims Administrator at 800-***.****  ¥You also may contact
Class Counsel Cecilia Guevara Zamora at (916) 446-7904, ext. 122.

VIII. IF THE CLASS ACTION SETTLEMENT AND RELEASE IS NOT APPROVED

If the Class Action Settlement and Release is not approved by the Court, or if any of its
conditions are not satisfied, the conditional settlement will be voided, no money will be paid, and the
parties will continue to litigate this case. If that happens there is no assurance: (a) that any decision at
trial would be in favor of the Settlement Class members; (b) that a trial decision, if any, would be as
favorable to the Settlement Class members as this settlement; or (c) that any favorable trial decision
would be upheld if an appeal is filed.

IX. NORETALIATION OR DISCRIMINATION

California law prohibits the Defendants from discharging you or in any other manner retaliating
or discriminating against you because you have exercised your right under California law to participate
in this settlement.

X. NO OPINION EXPRESSED AS TO THE MERITS OF THE CASE

On **%% 2020, the Court preliminarily approved the Class Action Settlement, finding that the
agreement was fair and reasonable. The Court has expressed no opinion regarding the merits of the
claims made in this action.

XII. ADDRESS CHANGES

It is your responsibility to keep the Claims Administrator apprised of your correct address until
the settlement has been approved and payments have been made. Please contact the Claims
Administrator at the telephone number below or sign and mail any change of address along with your
Social Security or taxpayer identification number (ITIN), former and new addresses to:

Flores-Ayon v. Van Exel Dairy, et al.,

Phoenix Class Action Administrative Solutions
1411 N. Batavia St., Suite 105

Orange, California 92867

Telephone Number: 1-800-523-5773

BY ORDER OF THE COURT

Dated: , 2020

JUDGE OF THE SUPERIOR COURT
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Appendix
TO: <EMPLOYEE NAME>

As discussed in Section I, paragraph C of this Notice, Class Counsel has calculated the amount you
may be entitled to under the terms of the Settlement Agreement:

Maximum payout amount:
After deducting payroll taxes:

Guaranteed minimum payout amount:
After deducting payroll taxes:

If you believe this calculation is incorrect, or if you object to the Settlement Agreement, you may
contact the Claims Administrator as discussed in Section V of this Notice.



