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Alan Harris (SBN 146079)

HARRIS & RUBLE

655 North Central Avenue, 17" Floor
Glendale, CA 91203

Telephone: (323) 962-3777
Facsimile: (323) 962-3004
aharris@harrisandruble.com

David Harris (SBN 215224)
NORTH BAY LAW GROUP
116 E. Blithedale Ave., Ste. 2
Mill Valley, CA 94941
Telephone: (415) 388-8788
Facsimile: (415) 388-8770
dsh@northbaylawgroup.com

Attorneys for Plaintiff
TANIKA TURLEY

ELECTRONICALLY

FILED

Superior Court of Calffornia,
County of San Francisco

07/23/2015
Clerk of the Court
BY:MAURA RAMIREZ

Deputy Clerk

SUPERIOR COURT OF THE STATE OF CALIFORNIA

COUNTY OF SAN FRANCISCO

TANIKA TURLEY, individually and on

behalf of all others similarly situated,
Plaintiff,

V.

CHIPOTLE SERVICES, LLC, a Colorado
business entity, and DOES 1 through and

including DOE 100,

Defendants.
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Case No. CGC-15-544936
FIRST AMENDED COMPLAINT
CLASS ACTION - DEMAND FOR JURY TRIAL

1. Cal. Lab. Code sections 201, 202 and 203—
Timely Payment of Final Wages

2. Cal. Lab. Code section 226(a)—Failure to
Provide Compliant Wage Statements

3. Cal. Lab. Code section 226(b)(c)(f)—Failure
to Provide Proper Response to Document
Request

4. Cal. Lab. Code section 226.7—Failure to
Provide Proper Rest Breaks

5. Cal. Lab. Code section 226.7—Failure to
Provide Proper MealBreaks

6. Cal. Bus. & Prof. Code section 17200 et
seq.—Disgorgement of Profits and Injunction

7. Cal. Lab. Code § 2698 ef seq., Labor Code
Private Attorneys General Act
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COMES NOW Plaintiff, and for her causes of action against Defendant, alleges:
PARTIES

() Plaintiff TANIKA TURLEY (“TURLEY” or “Plaintiff”) is an individual who, at time
periods relevant to this Complaint, was employed by Defendant within the County of San Francisco,
State of California. Plaintiff is a resident of San Francisco, California.

2) Defendant CHIPOTLE SERVICES, LLC (“CHIPOTLE” or “Defendant™), is a limited
liability company which is doing business within the State of California, County of San Francisco.

3) The true names and/or capacities, whether individual, corporate, associate or otherwise,
of defendants Does 1 to 100 inclusive, are unknown to Plaintiff at this time, who therefore sue said
defendants by such fictitious names. When the true names and capacities of said defendants have been
ascertained, Plaintiff will amend this complaint accordingly. Plaintiff is informed and believes and
thereupon alleges that each defendant designated herein as a Doe is responsible, negligently,
intentionally, contractually, or in some other actionable manner, for the events and happenings
hereinafter referred to, and caused injuries and damages proximately thereby to Plaintiff as is hereinafter
alleged, either through said defendants' own wrongful conduct or through the conduct of their agents,
servants, employees, representatives, officers or attorneys, or in some other manner.

4 Plaintiff is informed and believes and thereon alleges that at all times herein mentioned
defendants, and each of them, were the agents, servants, employees and/or joint ventures of their co-
defendants, and were, as such, acting within the scope, course and authority of said agency,
employment, corporate capacity and/or joint venture, and that each and every defendant as aforesaid,
when acting as a principal, was negligent and reckless in the selection and hiring of each and every other
defendants as an agent, servant, employee, corporate officer and/or joint venture, and that each and
every defendant ratified the acts of his co-defendants.

JURISDICTION AND VENUE

&) This is a civil action seeking continuing wages, restitution, damages and attorney’s fees
and costs by reason of the Defendant’s violations of various sections of the California Labor Code and
section 17200 et seq. of the California Business and Professions Code.

(6) Pursuant to California Code of Civil Procedure section 382, Plaintiff brings this case
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individually and as a class action on behalf of employee classes consisting of individuals who have been
employed by Defendant in California.

@) Venue as to Defendant is proper in this judicial district, pursuant to California Business
and Professions Code section 17203 and California Code of Civil Procedure sections 395(a) and 395.5.
Defendant maintains an office, transacts business, has an agent, or is found in the County of San
Francisco and is within the jurisdiction of this Court for purposes of service of process. The unlawful
acts alleged herein had a direct effect on and were committed within the State of California.

GENERAL ALLEGATIONS

) Defendant operates various restaurants in San Francisco. Turley’s employment with
Defendant or their predecessor commenced on or about May 4, 2014.

9) Defendant’s facilities employed hourly employees, such as Plaintiff. These employees
are engaged in non-exempt duties, working in the restaurant business.

(10)  On Thursday, January 15, 2015, at approximately 4:15 p.m., Turley was fired by
Defendant. Nevertheless, she was not provided her accrued wages until many days thereafter, her final
paycheck being cut no earlier than on February 3, 2015. A partially redacted copy of the wage statement
is reproduced as page 20 of Exhibit 1, Exhibit 1 being a group exhibit reflecting wage statements issued
from Defendant to Plaintiff. These items were all printed in Colorado.

(11) On March 5, 2015, Plaintiff made a request of Defendant for the data to which she was
entitled under section 226 of the California Labor Code. A copy of her request, as well as Defendant’s
reply cover letter, is attach as Exhibit 2. Defendant made untimely response, more than twenty-one days
thereafter, failing to provide data regarding the time of Plaintiff’s meal breaks, if any. The provided data
reveal that Plaintiff’s last day of work was, in fact, January 15, 2015, but she was not to be notified of
her termination until January 16, 2015. Exhibit 3 is a copy of Defendant’s View Event Terminate screen
shot of Plaintiff, confirming that her last day of work was, in fact, January 15, 2015.

(12)  In derogation of California law, Defendant does not track the times when Plaintiff or its
other California employees were provided meal breaks. Further, in derogation of the laws of the State of
California, Defendant does not keep track of the tips earned by and distributed to Plaintiff or other of
Defendant’s employees as wages.
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(13)  Viaa text message to her superior, Turley asked for her paycheck on Saturday, January
17, 2015, but the paycheck was not provided to her until she went to the restaurant on January 22, 2015.
On January 17, 2015, Turley wrote to a store manager, as follows:

Hey alma, do I have to wait til the next Friday . . . to pick up my last check?
The manager responded on January 18, 2015, in two text messages. The first said:

Hey . .. sorry I missed your calls yesterday I was moving.

The second said:

You don’t have to wait till Friday to get your check we will probably have it by
tomorrow I’ll text you n let you know . . .

Copies of the text messages are attached hereto as Exhibit 4. Turley received no further texts with
respect to the availability of her paycheck. Accordingly, she travelled to the store on January 22, 2015,
at which time her check was at last made available to her for pickup.

(14) At all relevant times mentioned herein, section 203 of the California Labor Code

provided:

If an employer willfully fails to pay, without abatement or reduction, in accordance with
Sections 201, 201.5, 202 and 202.5, any wages of an employee who is discharged or who
quits, the wages of the employee shall continue as a penalty from the due date thereof at
the same rate until paid or until action therefore is commenced; but the wages shall not
continue for more than 30 days.

Cal. Lab. Code § 203.

(15)  Due to Defendant’s systemic accounting inefficiencies and practice of only preparing
paychecks for its California employees at a remote location in Colorado, neither Turley nor other
employees who are discharged or quit receive timely payment of their final wages. Turley contends that
Defendant’s failure to pay other employees or her within the time provided by section 201 and/or 202 of
the California Labor Code was and is “willful” within the meaning of section 203 of the California
Labor Code and that, accordingly, other employees and she are entitled to the continuing wages for
which provision is made by section 203 of the California Labor Code.

(16) At all relevant times mentioned herein, section 208 of the California Labor Code

provided:

Every employee who is discharged shall be paid at the place of discharge, and every
employee who quits shall be paid at the office or agency of the employer in the county
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where the employee has been performing labor. All payments shall be made in the
manner provided by law.

Cal. Lab. Code § 208.

(17)  Atall relevant times mentioned herein, section 216 of the California Labor Code

provided:

In addition to any other penalty imposed by this article, any person, or an agent, manager,
superintendent, or officer thereof is guilty of a misdemeanor, who:

(a) Having the ability to pay, willfully refuses to pay wages due and payable after
demand has been made.

Cal. Lab. Code § 216. At all relevant times herein, Defendant Chipotle had the ability to pay Plaintiff’s
final wages, yet it willfully refused to do so, after demand was made.
(18) At all relevant times mentioned herein, section 218.5 of the California Labor Code

provided:

{a) In any action brought for the nonpayment of wages, fringe benefits, or health and
welfare or pension fund contributions, the court shall award reasonable attorney's fees
and costs to the prevailing party if any party to the action requests attorney's fees and
costs upon the initiation of the action.

Cal. Lab. Code § 218.5. Plaintiff hereby demands payment of her reasonable attorney’s fees and costs.
(19)  Atall relevant times mentioned herein, section 218.6 of the California Labor Code

provided:

In any action brought for the nonpayment of wages, the court shall award interest on all
due and unpaid wages at the rate of interest specified in subdivision (b) of Section 3289
of the Civil Code, which shall accrue from the date that the wages were due and payable
as provided in Part 1 (commencing with Section 200) of Division 2.

Cal. Lab. Code § 218.6.

(20) At all relevant times mentioned herein, section 226 of the California Labor Code provided:

(a) Every employer shall, semimonthly or at the time of each payment of wages,
furnish each of his or him employees, cither as a detachable part of the check, draft, or
voucher paying the employee’s wages, or separately when wages are paid by personal
check or cash, an itemized statement in writing showing (1) gross wages earned, (2) total
hours worked by the employee, except for any employee whose compensation is solely
based on a salary and who is exempt from payment of overtime under subdivision (a) of
Section 515 or any applicable order of the Industrial Welfare Commission, (3) the
number of piece-rate units earned and any applicable piece rate if the employee is paid on
a piece-rate basis, (4) all deductions, provided, that all deductions made on written orders
of the employee may be aggregated and shown as one item, (5) net wages earned, (6) the
inclusive dates of the period for which the employee is paid, (7) the name of the name of
the employee and his or him social security number, except that by January 1, 2008, only
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the last four digits of his or him social security number or an employee identification
number other than a social security number may be shown on the itemized statement, (8)
the name and address of the legal entity that is the employer, and (9) all applicable hourly
rates in effect during the pay period and the corresponding number of hours worked at
each hourly rate by the employee. The deductions made from payments of wages shall
be recorded in ink or other indelible form, properly dated, showing the month, day, and
year, and a copy of the statement or a record of the deductions shall be kept on file by the
employer for at least three years at the place of employment or at a central location within
the State of California.

(b) An employer that is required by this code or any regulation adopted pursuant to
this code to keep the information required by subdivision (a) shall afford current and
former employees the right to inspect or copy records pertaining to their employment,
upon reasonable request to the employer. The employer may take reasonable steps to
ensure the identity of a current or former employee. If the employer provides copies of
the records, the actual cost of reproduction may be charged to the current or former
employee.

(c) An employer who receives a written or oral request to inspect or copy records
pursuant to subdivision (b) pertaining to a current or former employee shall comply with
the request as soon as practicable, but no later than 21 calendar days from the date of the
request. A violation of this subdivision is an infraction. Impossibility of performance, not
caused by or a result of a violation of law, shall be an affirmative defense for an employer
in any action alleging a violation of this subdivision. An employer may designate the
person to whom a request under this subdivision will be made.

(e) An employee suffering injury as a result of a knowing and intentional failure by an
employer to comply with subdivision (a) is entitled to recover the greater of all actual
damages or fifty dollars ($50) for the initial pay period in which a violation occurs and
one hundred dollars ($100) per employee for each violation in a subsequent pay period,
not exceeding an aggregate penalty of four thousand dollars ($4,000), and is entitled to an
award of costs and reasonable attorney’s fees.

(f) A failure by an employer to permit a current or former employee to inspect or copy
records within the time set forth in subdivision (c) entitles the current or former employee
or the Labor Commissioner to recover a seven-hundred-fifty-dollar ($750) penalty from
the employer.

(g) The listing by an employer of the name and address of the legal entity that secured the
services of the employer in the itemized statement required by subdivision (a) shall not
create any liability on the part of that legal entity.

(h) An employee may also bring an action for injunctive relief to ensure compliance with
this section, and is entitled to an award of costs and reasonable attorney’s fees.

1d. § 226.

(21)  Defendants employed Plaintiff and the Class Members but failed to provide them with
the data required by section 226(a)(1), (2) or (5) of the California Labor Code. Defendants failed to
provide the total hours worked during the pay period and the corresponding number of hours worked at
each hourly rate by the employee, nor, by failing to account for tips paid to Plaintift or other employees
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did Defendant provide the gross and net income data required by sections 226(a)(1) and (5) of the

California Labor Code.

(22) Cal Lab. Code 1174 provides:

1174. Every person employing labor in this state shall:

(d) Keep, at a central location in the state or at the plants or
establishments at which employees are employed, payroll records
showing the hours worked daily by and the wages paid to, and the
number of piece-rate units earned by and any applicable piece rate
paid to, employees employed at the respective plants or
establishments. These records shall be kept in accordance with rules
established for this purpose by the commission, but in any case shall
be kept on file for not less than three years.

(23)  Cal Lab. Code 1174.5 provides:

Any person employing labor who willfully fails to maintain the records required by . . .
subdivision (d) of Section 1174 . . . shall be subject to a civil penalty of five hundred
dollars ($500).

(24)  Atall relevant times mentioned herein, California Wage Order No. 5 (as periodically

amended) applied to Turley and other of Defendant’s employees working in its California restaurants.

Wage Order No. 5 provides, in pertinent part:

7. RECORDS

(A) Every employer shall keep accurate information with respect to each employee
including the following:

(3) Time records showing when the employee begins and ends each work period. Meal
periods, split shift intervals and total daily hours worked shall also be recorded. . . .

(5) Total hours worked in the payroll period and applicable rates of pay. This information
shall be made readily available to the employee upon reasonable request.

(C) All required records shall be in the English language and in ink or other indelible
form, properly dated, showing month, day and year, and shall be kept on file by the
employer for at least three years at the place of employment or at a central location within
the State of California. An employee’s records shall be available for inspection by the
employee upon reasonable request.

11. MEAL PERIODS

(A) No employer shall employ any person for a work period of more than five (5) hours
without a meal period of not less than 30 minutes, nor more than one (1) hour. . . .

(B) Unless the employee is relieved of all duty during a 30 minute meal period, the meal
period shall be considered an on-duty meal period and counted as time worked. An on-
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duty meal period shall be permitted only when the nature of the work prevents an
employee from being relieved of all duty and when by written agreement between the
parties an on-the-job paid meal period is agreed to. The written agreement shall state that
the employee may, in writing, revoke the agreement at any time.

(C) If an employer fails to provide an employee a meal period in accordance with the
applicable provisions of this Order, the employer shall pay the employee one (1) hour of
pay at the employee’s regular rate of compensation for each work day that the meal
period is not provided.

(D) In all places of employment where employees are required to eat on the premises, a
suitable place for that purpose shall be designated.

12. REST PERIODS

(A) Every employer shall authorize and permit all employees to take rest periods, which
insofar as practicable shall be in the middle of each work period. The authorized rest
period time shall be based on the total hours worked daily at the rate of ten (10) minutes
net rest time per four (4) hours or major fraction thereof. However, a rest period need not
be authorized for employees whose total daily work time is less than three and one-half
(31/2) hours. Authorized rest period time shall be counted as hours worked for which
there shall be no deduction from wages.

(B) If an employer fails to provide an employee a rest period in accordance with the
applicable provisions of this Order, the employer shall pay the employee one (1) hour of
pay at the employee’s regular rate of compensation for each work day that the rest period
is not provided.

20. PENALTIES
(See Labor Code, Section 1199)

(A) In addition to any other civil penalties provided by law, any employer or any other
person acting on behalf of the employer who violates, or causes to be violated, the
provisions of this order, shall be subject to the civil penalty of:

(1) Initial Violation — $50.00 for each underpaid employee for each pay period during
which the employee was underpaid in addition to the amount which is sufficient to
recover unpaid wages.

(2) Subsequent Violations — $100.00 for each underpaid employee for each pay period
during which the employee was underpaid in addition to an amount which is sufficient to
recover unpaid wages.

(3) The affected employee shall receive payment of all wages recovered.

IWC Wage Order 5.

(25) The right to rest periods and meal periods has been codified in sections 226.7 and 512 of

the California Labor Code. At all relevant times mentioned herein, section 512 provided:

An employer may not employ an employee for a work period of more than five hours per
day without providing the employee with a meal period of not less than 30 minutes,
except that if the total work period per day of the employee is no more than six hours, the
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meal period may be waived by mutual consent of both the employer and employee. An
employer may not employ an employee for a work period of more than 10 hours per day
without providing the employee with a second meal period of not less than 30 minutes,
except that if the total hours worked is no more than 12 hours, the second meal period
may be waived by mutual consent of the employer and the employee only if the first meal
period was not waived.

Cal. Lab. Code § 512(a). At all relevant times mentioned herein, section 226.7 provided:

If an employer fails to provide an employee a meal period or rest period in accordance
with an applicable order of the Industrial Welfare Commission, the employer shall pay
the employee one additional hour of pay at the employee’s regular rate of compensation
for each work day that the meal or rest period is not provided.

Cal. Lab. Code § 226.7(b).

(26) Comparison of the data on Exhibit 5, reflecting the beginning and end time of Plaintiff’s
workday, with Exhibit 1, reflecting the Plaintiff’s wage statements, demonstrates that the wage
statements on occasion fail to reflect the total hours worked and/or that Plaintiff was not provided proper
meal breaks. Exhibit 5 is a copy of the Shift Detail Report for Plaintiff, 2014 to 2015.

(27)  Defendant’s practices are in violation of the California Industrial Welfare Commission
Order 5; California Labor Code sections 201, 202, 203; and California Business and Professions Code
section 17200 ef seq. and all of the statutes and orders referenced herein These requirements demand
that employers to provide their employees with timely payment of wages as well as provision of breaks
and information regarding their services.

(28)  California Labor Code sections 2698 ef seq. (“PAGA”) provides for civil penalties for
Plaintiff and each aggrieved employee.

PLAINTIFE’S CLASS-ACTION ALLEGATIONS

(29)  The Class represented by Plaintiff consists of all non-exempt employees who have been
employed by Chipotle in California during the four years prior to the filing of this Complaint through
the date of the filing of a Motion for Class Certification (the “Class”). Based upon the provisions of
Business & Professions Code section 17200 et seq., Plaintiff and the Class are entitled to judgment
requiring Chipotle to pay over to Plaintiff and the Class their continuing wages and other damages and
penalties to which they are entitled. The applicable period of limitations for such an action is four years.

(30)  The number of persons within each Class is believed to be in excess of 1,000. It is,

therefore, impractical to join each member of each Class as a named plaintiff. Accordingly, utilization
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